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There is a growing senti- 
ment, nowadays, forincreas- 
ing federal control of large 
enterprises and transactions which 
have the whole country for their 
field and know no state lines in their 
operation. 

The states have no tariff walls to 
restrict the free interchange of com- 
modities, and while the states, in 
some cases, impose certain restrictions 
or requirements upon corporations 


Federal 
Control. 
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organized in other states, with refer- 
ence to business done in the legisla- 
ting state, the great bulk ofinterstate 
transactions between citizens and 
corporations of the various states is 
comparatively free and untrammeled 
by state legislation; and federal 
legislation has been chiefly confined 
to requiring carrier corporations to 
make equal and uniform rates to all, 
in the carriage of goods and pas- 
sengers between the states, and to 
the prevention of trusts and monopo- 
lies in restraint of interstate trade. 

There are many good reasons, at 
the present day, for the extension of 
federal control and supervision of 
certain kinds of interstate dealings. 
Take the subject of negotiable in- 
struments—contracts for the pay- 
ment of money—so largely used in 
interstate commerce. 

The construction and legal effect 
of these instruments has always been 
left to the states and until recently, 
when a uniform law providing one 
standard of negotiability and one 
set of rules governing bills and notes 
in other particulars, has been sep- 
arately and independently enacted 
in a majority of the states, the 
parties to these contracts suffered 
great inconveniences and _ losses, 
through conflicting state interpreta- 
tion. As it is, the entire subject 
could be better regulated by act of 
Congress, for the existing uniform 
law is subject to amendment by any 
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state, and this done in varying 
particulars in different states—and 
it has already been amended and 
added to in several—the law is no 
longer uniform. 

The power of Congress to exercise 
federal control is derived from the 
clause in the constitution which gives 
Congress the power to regulate com- 
merce among the several states and 
with foreign nations and the Indian 
‘tribes. When the Constitution was 
adopted, we had no steam railroads 
or ships, and the telegraph and 
telephone were unknown. These 
modern facilities have brought the 
man in New York and in San Fran- 
cisco in closer business touch and 
dealing, than was formerly true of 
the man in New York City and in 
Albany or Buffalo in the same state. 
The entire country has become a 
unit commercially to an extent so 
vast as to be beyond even the dreams 
of the men who lived in the days of 
the Revolution. And modern business 
affairs, inadequately regulated in 
many cases by separate state en- 
actment or judicial law, present a 
situation which seems to call for 
federal control, if such be constitu- 
tional. The great problem is, how 
far should Congress go—what sub- 
jects should it legislate upon and 
regulate? 

Certainly weshould have a uniform 
national law regulating negotiable 
instruments — those instruments 
which approximate so closely in their 
functions actual currency, and which 
may not be inaptly termed the com- 
mercial papercurrency ofthecountry. 
Then, again, bills of lading covering 
goods shipped between the states 
and to foreign countries, would seem 
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to call for a uniform national law, 
providing uniform terms and uniform 
legal effect. 

There is now a demand for federa! 
control of corporationsand insurance 
control. Whether this would be a 
wise, or unwise, extension of power, 
assuming the constitutionality of its 
exercise so far as these corporation: 
engage in interstate commerce, is a 
weighty question, and one upon 
which we shall have same sharp de- 
bates in Congress in the near future. 

We append some recent views of 
men of national prominence. Dean 
Henry Wade Rogers, of the Yale 
Law School, is quoted as saying: 

“T have no doubt that Congress 
has the constitutional right to make 
a law applicable to all corporations 
engaging in interstate commerce. 
There are eighty arguments in favor 
of such a law. But my views have 
changed. I think the President has 
all the power it is wise to give him, 
and I should deem it unwise to give 
the corporations added reasons for 
desiring to dictate who shall be 
nominated and elected President or 
for desiring to control the Congress. 
I think the pendulum has swung too 
far already in the direction of a 
centralized government. 

“But the time is certainly at hand 
when an end should be put to the 
corporate control of State legisla- 
tures for it does exist in a number 
of States.” 

Secretary of the Treasury Shaw 
who recently spoke before the Yale 
Law School Political Club on ‘‘Evo- 
lution in Self-Government,’’ among 
other things said: 

“T speak not in justification of a 
policy, but historically, when I say 
that since the civil war the trend 
has been toward increasing national 
supervision. The national banking 
act, anti-trust legislation and rail- 
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vay supervision are instances of the 
trend. 

“Have we reached the limit? It 
would seem not. The demand for 
Federal supervision of corporations, 
for insurance control, for additional 
rate legislation, for Government in- 
spection of foods, all look in the 
same direction. 

“I cite the fact that the old State 
sOvereignty party has now become 
the most pronounced advocate of 
Federal supervision. The people are be- 
coming Hamiltonians very rapidly. 

“For one hundred years the Ameri- 
can people have dreamed of an isth- 
mian canal. By universal political 
consent and approval we have now 
paid forty millions for the privilege 
of digging such acanal. We propose 
to pay the further sum of $200,000- 
000, or whatever other sum may be 
necessary in the construction of the 
canal; other millions for maintenance 
and no end of millions, if need be, 
in its defence, and we are under 
contract to grant the use of this 
interoceanic waterway when com- 
pleted to all peoples upon the same 
terms as to our own.” 

Commissioner of Corporations Jas. 
R. Garfield in his annual report, 
speaking of federal control of corpo- 
rations, says: 

‘*The year’s work upon the investiga- 
tion of special industries and particu- 
lar corporations has strengthened 
my conviction that no permanent 
remedy for existing industrial evils 
can be expected until Congress exer- 
cises more fully its power of affirm- 
ative action under the commerce 
clause of the Constitution. No fact 
of industry is more obvious than that 
modern business has outgrown and 
wholly disregards State lines, and 
that the jurisdictions of single States, 
as applied to the operations of a 
great interstate business, are futile 
and even harmful. A close study of 
the methods of organization and 
operation of the greater industrial 
corporations, their relation to trans- 
portation companies, both rail and 


water, their methods of competition, 
the extension of their business 
throughout many States and the 
sale of their commodities throughout 
the world proves that they have 
actually gone beyond the possibility 
of proper supervision or control by 
the single State which gave them 
corporate existence. Their relation 
to the transportation companies 
alone is a sufficient reason for bring- 
ing them under Federal regulation. 
* *+ * 9 

“By exercise of the afirmative power 
granted under the commerce clause 
Congress can with safety provide a 
method by which reasonable combi- 
nation may be permitted. This may 
be accomplished either by a license 
to engage in such commerce or by a 
charter granted by the Federal Gov- 
ernment. Under either form Con.- 
gress should provide all requirements 
necessary to insure publicity and 
honesty in promotion, organization, 
capitalization and conduct of the 
corporation, reserving to the Gov- 
ernment the right of inspection of 
the books of such corporation and 
the further right—the most import- 
ant of all—to stop the operations of 
such corporation if it becomes a 
violator of the Federal statutes, at 
all times preserving to the corpora- 
tion andits stockholders the right of 
judicial appeal against the improper 
exercise of executive authority.” 


an Two recent decisions of 
Bank the New York courts upon 
Cases. phases of deposit in trust, 

worthy the attention of 
savings bank officers, are published 
herein. The record of one case dis- 
closes the story of a_ spendthrift 
brother and two frugal sisters. The 
spendthrift brother deposited his 
money in the name of his sisters in 
trust for his children, as he could 
not trust himself with it. The child- 
ren knew nothing of the deposit. 
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The deposit was all drawn out dur- 
ing the lifetime of the spendthrift, 
having been paid over to him in 
small payments, extending over a 
period of sixteen years. After his 
death his children made the claim 
that when their father put his money 
in this form, an irrevocable trust 
was created; that the money be- 
longed to the children in trust and 
could not be paid to the father; 
that the sisters were therefore liable 
to them therefor. The court de- 
cides that a deposit by one person 
of his own money in the name of 
another as trustee for a third fol- 
lowed by delivery of the pass-book 
to the trustee, although less equivo- 
cal or doubtful than a deposit in the 
name of the depositor, in trust for 
another, nevertheless does not create 
an irrevocable trust from the mere 
form of the deposit and transfer of 
the book; it is still subject to evi- 
dence showing the intention of the 
depositor that the trust was to be 
tentative, revocable at will, and that 
the facts in the present case, clearly 
established one of a revocable trust. 

Another interesting subject of de- 
cision is a case where a mother de- 
posited her own money in a savings 
bank in trust for her daughter. 
The daughter died before the mother, 
without being informed of the de- 
posit, and subsequently the mother 
made other deposits in the same 
account. When the mother died, 
it appeared that the pass-book had 
pencil marks through the words in 
trust for thedaughter. The question 
was whether the deposit was part of 
the mother’s estate, or should go to 
the daughter’s children. The court 
holds that, in this case, the tenta- 
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tive trust created by the deposit i 
this form came to an end when th: 
daughter died and the money be 
longed to the estate of the mothe: 


An opinion of the At 
torney General of Wis- 
consin, rendered at th 
instance of the Ban! 
Commissioner, shows that under the 
statutes of the state, or under his 
interpretation of the statutes, trust 
companies organized under Wiscon 
sin laws are entirely devoid of bank- 
ing powers, having no authority to 
conduct either a commercial or sav- 
ings bank business, or any branch 
of such business. True, they may 
receive deposits of money, but they 
cannot pay interest on such deposits, 
nor honor checks against them, nor 
invest such deposits in the ways that 
bankers do. Their function with 
reference to the receipt of deposits is 
limited to ‘‘safe-keeping and stor- 
age,”’ the safe deposit function, but 
as few people will care to put their 
money on storage, as distinguished 
from valuables of other kinds, we 
fear that this valuable function 
which has been granted the trust 
companies, will become atrophied for 
lack of use. 

It seems to us, with all due re- 
spect, that the Attorney General 
has made a very narrow reading of 
the Wisconsin statute. [Trust com- 
panies are given the broad grant to 
‘“‘have and exercise any and all 
powers such as are usually had and 
exercised by trust companies.’’ The 


Trust 
Companies 
in Wisconsin. 


power to receive general deposits of 
money, subject to check, is a power 
usually had and exercised by trust 
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companies, and, although not ex- 
pressly conferred, seems fairly within 
the grant of power. 


We understand that our 
friends along the border 
in Canada are becoming 
greatly agitated because of the ex- 
cessive quantity of American coin 
they are compelled to jingle in their 
pockets and use in their small trad- 
ing affairs. We read with interest the 
following item: 

Consul Ifft, of Chatham, makes 
this report: ‘‘There is considerable 
agitation in the Canadian press for 
the adoption of some effective ar- 
rangement for the carrying out of 
the scheme formulated at the last 
session of the Dominion Parliament 
for ridding Canada of the United 
States silver coin which now, espe- 
cially in the border cities, circulates 
as freely as does the Canadian coin. 
The plan of the Government was to 
have the banks collect the coin, send 
it to the United States and to pay 
the banks a commission of three- 
eighths of one per cent. for their ser- 
vices, but to the present time no 
steps have been taken to banish the 
silver coins bearing the eagle. The 
silver coinage of Canada has an 
admixture of at least 25 per cent. of 
American coin, perhaps more. Dis- 
cussing the subject with a local mer- 
chant, in anwer to a request for his 
opinion as to its extent, he drew 
from his pocket, silver amounting to 
$2. One dollar and five cents of this 
sum was in United States coinage. 
A banker states that at his bank 
the average daily takings of United 
States silver amount to $55. The 
London, Ont., Free Press asks: 

‘* ‘Why is this one-sided circulation 
of foreign currency allowed to con- 
tinue to the exclusion of our own 
money? Every dollar that passes 
in trade displaces the same amount 
of Canadian currency * * * Not 


Our Coin 
in Canada. 


only are our bank bills refused at 
American commercial centres, but 
our Government bills and silver coin- 
age also. There is no sign of a de- 
sire for reciprocity among our neigh- 
bors in this particular, however 
anxious some of them are to get our 
raw material for manufacture. At 
the same time Canadians receive 
every kind of American currency. 
United States silver certificates are 
current at our stores on the gold 
basis, and their silver diffuses itself 
in our coinage in the ratio of from 
25 to 40 per cent.’”’ 

This suggested scheme of the Do- 
minion Parliament for the exter- 
mination of the Eagle seems to have 
the same animus behind it as under- 
lies the action of town authorities in 
New Jersey who plot and plan for 
the extermination of the mosquito 
from contiguous swamp lands. There 
is nothing unnatural or one-sided in 
this circulation of our coin across 
the border; Canadian coin circulates 
as freely, and is accepted just as 
readily, we venture to say, in our 
border cities such as Buffalo and 
Detroit, and, while it may be un- 
desirable, it seems inevitable to a 
certain extent. There may, of course, 
be more American coin circulating in 
Canada, than Canadian coin circulat- 
ing in the United States, but then 
we must remember there are a few 
more people in this country, than 
in Canada, and possibly a few more 
of our citizens stray across the line— 
temporarily of course—than Cana- 
dians who come this way. 


Attorney-General Moody, 
under date of December 
8th, sent the following com- 
munication to the federal district 
attorneys throughout the United 


Railroad 
Rebates. 
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States. It indicates a determined 
purpose upon the part of the ad- 
ministration to break up the practice 
of railroad rebates, and the inten- 
tion to pursue drastic measures to 
that end: 


“An act entitled ‘“‘To further regu- 
latecommerce among foreign nations 
and among the States,” approved 
February 19, 1903 (32 Stats., 847), 
commonly known as the Elkins act, 
is directed against rebates and other 
discriminatory practices by common 
carriers. It makes such practices 
misdemeanors and provides for their 
punishment by fines. It further pro- 
vides for their prohibition by the 
injunctive process of the courts. 
There is no provision that criminal 
prosecution shall be by the special 
direction of the Attorney-General, 
but in Section 3 it is provided that 
proceedings for injunction shall be 
begun, whenever the Attorney-General 
shall direct. 

“You are directed diligently to 
investigate all complaints which may 
come to you from any source of 
violations of this law, and upon your 
own initiative to make investigations 
if there appears to you to be any 
reasonable ground for suspecting 
violations of this law. In every case 
in which you can secure sufficient 
evidence you will submit that evi- 
dence to the Grand Jury with a view 
to securing an indictment Whenever 
it is practicable, it is desirable that 
indictments should be returned both 
against the shipper and the carrier. 
In some cases, however, it may be 
impossible to obtain sufficient evi- 
dence without the aid of the testi- 
mony of one of the guilty parties to 
the transaction. In such a case it 
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would be wise to use such testimony, 
of course affording to the witnes 
or witnesses immunity from prosecu 
tion. 

“Under the Elkins law the only 
penalty for its violation is a fine. | 
suggest to you, in all cases where 
the evidence would warrant it, that 
an indictment for conspiracy to 
commit an offence against the United 
States, based upon Section 5440 of 
the revised statutes, be obtained. 
TheSupreme Court has held, in Clune 
v. United States (159 U. S., 590- 
595), that a conspiracy to commit 
a crime, itself punishable only by 
fine, may be punished by imprison- 
ment. In the event of obtaining a 
conviction upon a charge of con- 
spiracy of this kind, you are directed 
to present to the court the desira- 
bility of inflicting the penalty of 
imprisonment, to the end that these 
unlawful practices, which have re- 
ceived almost universal condemna- 
tion, may be discouraged and pre- 
vented as far as existing laws will 
accomplish that result. 

“Your attention is especially di- 
rected to that part of the act which 
renders unlawful ‘any rebate, con- 
cession or discrimination in respect 
of the transportation of any prop- 
erty in interstate or foreign com- 
merce whereby any such property 
shall by any device whatever be 
transported at a less rate than that 
named in the tariffs published and 
filed. 

“TI desire to impress upon you the 
importance of using every effort to 
execute these directions. You will 
report to the Department from time 
to time any action which you may 
take upon this subject.”’ 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


\ course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


IV. NEGOTIATION (Continvuep). 


AUTHORITY OF AGENT TO NEGOTIATE. 
:. Authority to collect no authority to nego 

tiate check payable to principal, received 
n collection. 

Nor to reeeive payment of such check. 


But authority to indorse principal’s name 


ind negotiate may be implied from course 


of business 


d. No implied authority to indorse and nego 


tiate merely from general authority to 
manage principal's business 
Principal, authorizing agent to indorse prin 


cipal’s name in blank, bound by abuse of 


authority 
NEGOTIATION WITHOUT RECOURSE. 


= 


E are onthe subject of Nego- 

tiation of Order Checks. We 

considered in the last number, 
negotiation to payee; negotiation of 
paper payableto an agent or trustee; 
and negotiation of a check by a de- 
positor to his banker, in exchange 
for cash, as distinguished from de- 
positing the check and drawing out 
the deposit by his own check. Con- 
tinuing the subject of Negotiation of 
Order Checks, we come to consider 


AUTHORITY OF AGENT TO NEGOTIATE. 


Checks payable to a principal are 


often sought to be negotiated by an 
agent, under some express or implied 
authority from the principal so to 
do. The general rule is that a writ- 
ten power of attorney to an agent 
must be strictly construed and not 
extended beyond the express terms 
of the power, or such implied power 
as is necessary to carry the express 
terms into effect. Thus a general 
power of attorney to an agent to 
draw and indorse checks and do all 
acts which the principal might do, 
will be limited to acts in connection 
with the business of the principal, 
and will not authorize the agent to 
indorse and negotiate a check for his 
own purposes. For example, if under 
such a power, the agent indorsed his 
principal’s name to a check and ne- 
gotiated it to a creditor in pay- 
ment of the agent’s personal debt, 
the creditor would not be a bona 
fide purchaser, but would take the 
check and its proceeds, subject to ac- 
countability to the principal therefor. 

Numerous cases have arisen under 
letters of authority to an agent to 
collect debts owing the principal, and 
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to give receipts therefor. While 
such authority gives the agent power 
to receive and receipt for money, 
tendered in payment or to receive a 
check payable to his own order which 
will be a good payment by the 
debtor of the principal, it confers no 
authority, where he receives a check 
payable to the order of the principal, 
to indorse the principal’s name and 
negotiate the check; the purchaser 
of such a check is not a bona fide 
holder, and the principal is not liable 
as indorser upon a check so indorsed 
and negotiated. Whether an author- 
ity to collect is an authority to in- 
dorse the principal’s name to a check 
taken in payment, for the purpose 
of collection, or to receive payment 
of the check by the bank upon which 
it is drawn, is a question upon which 
the authorities differ. 
A few illustrations from 

cided cases will be pertinent: 


the de- 


(a) Authority to collect, no au- 
thority to indorse principal’s 
name to check taken in collection 
and negotiate. 


In the New York case of Jacoby v. 
Payson, 85 Hun, 367, a written 
power of attorney to an agent 
authorized-the latter, among other 
things, in the name or on behalf of 
the principal ‘“‘to ask, demand, re- 
ceive and recover”’ all sums of money 
owing the principal and also “ to 
receive and give effectual receipts 
and discharges for all sums of 
money,’’ etc. The agent received a 


check payable to the order of the 
principal, which he indorsed in the 
principal’s name and negotiated to 
another, part of the amount being 
in settlement of his private debt, but 
the greater portion being exchanged 
for the check of such other person 
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to the agent’s order, which the 
agent collected. The principal sued 
the person to whom the agent had 
negotiated the check payable to the 
principal’s order by indorsement of the 
principal's name, and recovered. The 
court said: “It is undoubtedly the 
established rule that the agent (en- 
titled to collect moneys on behalf of 
his principal) has no authority to 
make an endorsement which imposes 
any liability upon the principal, "’ 
and it held there was no authority, 
where the check received by the 
agent, was made payable to the 
principal, for the agent to indorse it 
in the name of the principal and ne. 
gotiate it. An added reason, in this 
case for determining the person tak- 
ing the check from the agent respon- 
sible to the principal, was that he 
received it partially for the purpose 
of paying the agent’s private debt 
to him. He therefore knew at the 
time the check was received that the 
agent was not acting within 
master’s business and was violating 
his authority, because at best he 
only had the right to receive the 
money for the purpose of transmis- 
sion to his principal. Such person 


his 


was not, therefore, a bona fide 
holder in any event. 

Upon the question whether an 
agent, authorized to collect, may 


indorse his principal's name toa 
check taken in collection, not for 
purpose of negotiation, but of re- 
ceiving payment of the check, the 
court said: 


“It is not necessary to pass upon 
the question whether an agent en- 
titled to collect moneys on behalf of 
his principal, has authority to in- 
dorse for purposes of collection, such 
commercial paper as may come into 
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his pOssession as such agent. * * * 
It has not been authoritatively de- 
termined that where an agent re- 
ceives commercial paper in the course 
of the collection which he is au- 
thorized to make for his principal, 
he may not indorse such paper for 
the purpose of collection only; it 
being suggested that such indorse- 
ment is not creating any liability in 
the name of his principal but is 
simply the gathering in of the money 
which the agent is authorized to 
receive and remit to his principal.’ 


(b) Agent authorized to collect 
has no authority to indorse for 


collection or receive payment of 


check payable to principal, taken 
in collection. 

While this may be an open question 
in New York, the courts in several 
other states have held that the 
agent, authorized to collect, has no 
authority to indorse his principal's 
name to a check, payable to the 
principal, taken in collection, for the 
purpose of receiving payment of such 
check. As many bankers have been 
victimized, because of a contrary 
belief, a few of these cases will be 
referred to. 

In Graham v. U. S. Savings Insti- 
tution, 46 Missouri, 186, an agent 
was authorized to collect certain 
bills. He received checks, payable 
to his principal’s order, which he 
indorsed in the principal’s name and 
received payment from the bank 
upon which the checks were drawn, 
which money he misappropriated. 
The Court held the bank liable. It 
said: “The agent’s primary duty 
was to collect the bills, not the checks 
given in adjustment of the bills. The 
main purpose had been accomplished 
when he had received the checks 
payable to his principal. His duties 
as a collector ceased at that point. 
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His next duty was to account to 
his employers for the proceeds of his 
collections and turn over the checks 
to them, to be disposed of as they 
might adjudge proper. The indorse- 
ment of the checks was no necessary 
incident of the collection of the ac- 
counts.” 

In Jackson v. Bank of McMinn- 
ville, 8 B. L. J. 140, a traveling 
salesman of a Nashville house had 
authority to collect accounts and 
receive money and checks. He re- 
ceived a check payable to his prin- 
cipal, indorsed it in the principal’s 
name per his own, received payment 
of the check from the bank upon 
which drawn, and absconded. The 
Supreme Court of Tennessee held the 
bank liable to the principal. 

The same thing occurred in Minne- 
sota (Deering v. Kelso, 15 B. L. J. 
719) where an agent, authorized to 
collect, indorsed his principal’s name 
by his own, to a check taken in col- 
lection, received payment from the 
drawee, and absconded. The Su- 
preme Court of Minnesota held: A 
collecting agent has no implied au- 
thority to indorse checks in the name 
of his principal because he has power 
to collect accounts and receive money 
and checks payable to the principal. 

(c) But authority to indorse prin- 

cipal’s name and negotiate may 
be implied from course of bust- 
ness. 


In a later casein Minnesota ( Best 
v. Krey, 18 B. L. J. 447) an agent 
was employed for the express pur- 
pose of collecting accounts and sell- 
ing goods. He received a check pay- 
able to the order of his principal, 
which he indorsed in his principal’s 
name and negotiated for face value in 
money, but failed to account for it 
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to his principal. The principal sued 
the party to whom the check had 
been negotiated, but was denied re- 
covery because the facts made out a 
case of implied authority to nego- 
tiate. The court held: (1) The acts 
and conduct of an agent with refer- 
ence to his principal’s business con- 
stitute competent evidence to estab- 
lish by implication, authority in 
such agent to perform acts which 
are not expressly authorized, with- 
out regard to knowledge thereof by 
the principal. (2) The agent was 
employed for the express purpose of 
collecting accounts and selling goods. 
In practice, he indorsed checks pay- 
able to the order of the principal, 
and purchased goods for the house. 
The evidence as to such course of 
dealing was sufficient to sustain the 
conclusion that the agent was au- 
thorized to indorse the check 
question. 

Mr. Justice Lamar, of the supreme 
court of Georgia, in a recent case 
(Exchange Bank v. Thrower, 20 
B. L. J. 843) uses the following 
language: ‘Authority to borrow 
money is among the most dangerous 
powers which a principal can confer 
upon an agent. Whoever lends to 
one claiming the right to make or 
indorse negotiable paper in the name 
of another, does so in the face of all 
the danger-signals of business. He 
need not loan or discount until as- 
sured beyond doubt that the prin- 
cipal has in fact appointed an agent 
who, by the stroke of a pen, may 
wipe out his present fortune and bind 
his future earnings. The very nature 
of the act is a warning, and if the 
lender parts with his money, he does 
so at his own peril. If the power 


in 
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was not in fact. conferred, he must 
bear the loss occasioned by his own 
folly. A power so perilous is not to 
be implied from acts which, in other 
matters less hazardous, might create 
an agency. It must be conferred in 
express terms, or be necessarily and 
inevitably inferable from the very 
nature of theagency actually created. 
So strict is the rule that it will not 
be presumed even from an appoint- 
ment of one as general agent, unless 
the character of the business or the 
duties of the agent are of such a 
nature that he was bound to bor- 
row in order to carry out the 
structions and the duties of 
office.” 

In the case in which this language 
was used, an agent of the Manhat- 
tan Insurance Company, for Georgia 
and Alabama, had an employe who 
was given the title of ‘‘cashier.”” He 
was intrusted with a rubber stamp, 
reading thus: 


in- 
the 


| ‘Pay to the order of the 

| THIRD NATIONAL BANK, | 
| for deposit. | 
| James T. Prince, Manager, | 
| &.... , Cashier. 


and was authorized to sign his name 
in the blank and indorse for deposit 
checks and drafts made payable to 
his employer. In the case in ques- 
tion, he did not use this stamp, but 
indorsed two New York drafts made 
payable to his employer as follows: 


| 
James T. Prince, Manager, 


By Kelly Brinsfield, Cashier. 








These drafts the cashier negotiated 
to one Thrower, who deposited them 
with the Exchange Bank of Atlanta 
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to his credit, and the drafts were 
paid. Prince having denied his 
cashier’s authority, the Exchange 
Bank refunded him the proceeds, 
upon bond of indemnity,then brought 
an action against Thrower for the 
money, the question involved being 
the cashier’s authority to indorse in 
blank and negotiate the drafts The 
court held that no such authority 
was conferred by giving the employee 
the title of “cashier’’; it did not 
clothe him with the powers which 
might have been exercised by an 
officer bearing that title, if employed 
by a bank, but the title would be 
considered to indicate that he wasa 
cash keeper rather than a cash bor- 
rower. Nor could authority be in- 
ferred to indorse in blank from his 
power to use the stamp, the charac- 
ter of which, on the contrary, in- 
dicated that the principal only au- 
thorized a restricted indorsement for 
the mere purpose of allowing the 
bank, rather than the agent, to 
collect. 

But, notwithstanding the above, 
implied authority of the agent to 
bind his principal in this case was 
held established by the following cir- 
cumstances: the cashier was general 
agent for his employer, indorsing 
drafts, handling cash, paying out 
money, occasionally drawing checks, 
and in full and complete charge of 
the business during the frequent and 
necessary absences of the principal; 
he had negotiated another draft 
with Thrower some months before, 
which was paid without objection; 
on these and other like drafts, in- 
dorsed in the same way, of which 
the principal denied knowledge, the 
agent had collected some $8,500 
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which he had appropriated to his 
own use; that he originally wrote 
indorsements in his own handwriting 
before the stamp above referred to 
was prepared; and that there were 
other stamps in the office used by 
him upon which the words “for de- 
posit’? were wanting, apparently 
contemplating that he had authority 
to indorse in blank and to collect. 

The supreme court of Georgia, in 
face of this evidence, refused to dis- 
turb a verdict for the party to whom 
the checks had been negotiated, hold- 
ing that the circumstances bound the 
principal as having authorized the 
agent’s indorsement of his name in 
blank. 

(d) No implied authority to in- 
dorse and negotiate merely from 
general authority to manage 
principal's business. 

A recent case in Illinois (Jackson 
Paper Manufacturing Company v. 
Commercial National Bank, 20 B. L. 
J. 43) affords an illustration of ne- 
gotiation of a check by an agent, 
not within his implied authority. 
The Jackson Paper Manufacturing 
Company owned a mill, of which C. 
A. Jackson was superintendent and 
manager. Jackson indorsed a check, 
payable to the order of the company, 
as follows: ‘‘ Jackson Paper Mfg. Co. 
C. A. Jackson, Supt.’’ and negotiated 
the check for cash, which he misap- 
propriated. The party to whom the 
check was negotiated received pay- 
ment of the check. The company 
sued the bank for paying its money 
upon an unauthorized indorsement, 
and recovered. The court said that 
Jackson had no express authority to 
indorse checks in its name and the 
facts did not make out a case of 
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implied authority; that authority 
to indorse commercial paper can 
only be implied where the agent is 
unable to perform the duties of his 
agency without the exercise of such 
authority; the power to indorse for 
his principal must be a necessary 
implication from an express author- 
ity conferred uponsuch agent. Wher- 
ever such power is implied from the 
acts of the agent, the acts subject to 
such implication must be acts of 
a kind like those from which the 
implication is drawn. While it was 
true that Jackson managed the busi- 
ness of the mill, an agent having 
general authority to manage his 
principal’s business has, by virtue of 
hisemployment, no implied authority 
to bind his principal by making, ac- 
cepting or indorsing commercial pa- 
per. Suchan authority may beeither 
expressly conferred or conferred by 
implication, but it will not be pre- 
sumed from the mere appointment 
as general agent. There wasnothing 
in the evidence to show that the 
power to indorse the check in ques- 
tion was within the general objects 
and purposes of the authority con- 
ferred upon Jackson. There was no 
evidence of similar indorsement of 
any other check. 

(e) Principal, authorizing agent to 
indorse principal’s name in blank, 
bound by abuse of authority. 

A case before the court of appeals 
of Colorado (Wedge Mines Co. v. 
Denver National Bank, 20 B. L. J. 
839) affords an example of the 
proposition that where an agent is 
authorized by his principal to in- 
dorse the latter’s name in blank, 
with a secret limitation upon the 
manner in which checks so indorsed 
shall be used, and the agent in the 
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course of so indorsing in blank, ex- 
ceeds his authority and uses checks 
so indorsed for purposes of his own, 
the principal having conferred the 
authority to indorse in blank, will 
be bound although the authority is 
abused. The case was this: 

The Wedge Mines Company received 
in the course of its business, many 
checks drawn on the Denver National 
Bank, and authorized its bookkeeper, 
one Peck, to indorse all checks 


The Wedge Mines Co. 
Per Peck. 


and to deposit them, so indorsed, to 
its credit with the First National 
Bank of Denver. After $70,000 of 
checks had been so indorsed, deposi- 
ted and paid by the Denver National 
Bank, Peck indorsed a check for 
$685 ‘‘Wedge Mines Co. per Peck”’ 
and wrongfully negotiated it to one 
Ellis for value, who indorsed it for 
value to one Watson who, after 
indorsing it, deposited it to his credit 
with the Denver National Bank. 
Fifteen other checks were afterwards 
wrongfully negotiated by Peck, under 
such indorsement, to third parties, 
all being paid by the drawee, the 
whole aggregating $16,000. The 
Wedge Mines Co. brought an action 
to recover the money from the Den- 
ver National Bank on the ground 
that the indorsements were unauthor- 
ized, but the court denied recovery. 
It held that the bookkeeper’s author- 
ity to indorse the checks in blank, 
held out by a long course of dealing, 
authorized the drawee to pay such 
checks to bearer. Payment had been 
made in good faith, without notice 
of the secret limitation upon the use 
to be made of the checks so indorsed, 
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and the bank was protected in mak- 
ing the payments. 

Authority by the customer of a 
bank to an employe to indorse the 
customer’s name in blank to checks 
received payable to the customer, 
for the purpose of depositing them 
in bank to the customer’s credit, is 
a very dangerous authority to con- 
fer. The authority should be to in- 
dorse the checks ‘‘for deposit’’ or, 
wherever that form is not allowed 
by clearing house rules, as_ being 
restrictive, then the form “pay to 
the order of’’ the bank of deposit. 

NEGOTIATION WITHOUT RECOURSE. 


Checks are sometimes negotiated 
by indorsement ‘‘without recourse.” 


This does not destroy the negotia- 
bility of the check, but relieves the 
indorser from responsibility for the 
payment. Such an indorsement does 
not indicate any defect in the check. 
The Negotiable Instruments Law 
provides: “‘A qualified indorsement 
constitutes the indorser a mere as- 
signor of the title to the instrument. 
It may be made by adding to the 
indorser’s signature the words ‘ with- 
out recourse’ or any other words 
of similar import. Such an indorse- 
ment does not impair the negotiable 
character of the instrument.”’ (Sec. 
68, N. Y. Act.) 


(Continued in next number.) 


IMPORTS OF PRECIOUS STONES INTO THE UNITED STATES. 


More than 36 million dollars’ worth 
of diamonds and other precious 
stones have been imported into the 
United States during the present cal- 
endaryear. This importation of dia- 
monds and precious stones is by far 
the largest in the history of the 
United States, the high-water mark 
in earlier years having been 28% 
millions in 1903, while 1904 showed 
but 2734 millions. In the ten months 
of 1905 ending with the month of 
October the total is over 31 million 
dollars, or more than in any full 
year prior to 1905. This importa- 
tion of the ten months, amounting 
to $31,359,157, gives an average of 
over 3 million dollars per month, 
so that it may reasonably be as- 
sumed that the figures for the two 
remaining months will bring the 
total up to 36 million dollars, as 


against 27% million dollars in 1904 
and 28% millions in 1903. 

It was not until the year 1901 
that imports of diamonds and other 
precious stones ever passed the 20- 
million-dollar mark. In the period 
from 1888 to 1892 the importations 
of diamonds and other precious 
stones averaged about 12 million 
dollars per annum. With the depres- 
sion which followed, however, the 
importation dropped to about 7% 
million dollars in 1894 and a little 
less than 5 millions in 1896, and to 
about 6% millions in 1897, but 
began to increase in 1898, when it 
reached nearly 10 millions, and was 
by 1899 16% miilion dollars in value, 
in 1901 more than 23 millions, in 
1903 2814 millions, in 1904 2734 mil- 
lions, and in 1905, as already indica. 
ted, seems likely to be fully 36 millions. 
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COMMERCE WITH 


Commerce between the United States 
and the Philippine Islands seems likely 
to aggregate about 20 million dol- 
lars in the year which ends with 
the present month. While only ten 
months’ figures of the present calen- 
dar year are available, they so much 
exceed those of any earlier year as 
to justify the belief that the total 
will reach about 20 millions, against 
about 15 millions in 1904, 10 mil- 
lions in 1900, 4 millions in 1898, 
and a little over 4 millions in 1897, 
the year prior to American occupa- 
tion. Thus it seems likely that our 
trade with the islands in the year 
about to end will be nearly four 
times as great as in the last year of 
Spanish control, and approximately 
four times as great as the average 
during the several years prior to 
American occupation. Prior to the 
year 1899 exports from the United 
States to the Philippine Islands had 
never exceeded a quarter of a million 
dollars. In the present year they 
will aggregate nearly 6 million dol- 
lars, or certainly twenty times as 
much as in any year prior to Ameri- 
can occupation. Imports from the 
Islands, which ranged between four 
and five million dollars per annum 
prior to 1899, were in 1902, 10 mil- 
lion dollars; in 1903, 12% millions, 
andin 1905 will be about 14 millions, 
or about three times as much as the 
average'prior to American occupation. 

This increase in trade with the 
islands is distributed through a large 
number of articles, especially in the 
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THE PHILIPPINES. 


case of exports, which have grown 
from $69,459 in 1897, the year be- 
fore American occupation, to about 
6 millions in 1905. A statement just 
issued by the Department of Com- 
merce and Labor, through its Bu- 
reau of Statistics, shows the total 
trade with the islands in each calen- 
dar year from 1895 to 1904 and ten 
months of the calendar year 1905. 
It also shows the principal articles 
exported to and imported from the 
islands in the ten months ending 
with October, 1905, and compares 
them with the figures of the corres- 
ponding months of 1904. Thisstate- 
ment of exports to the islands in- 
cludes hundreds of articles, agricul- 
tural implements, books and maps 
and engravings, breadstuffs, cars 
and carriages, manufactures of cot- 
ton, fruits and nuts, hay, instru- 
ments and apparatus for scientific 
purposes, manufactures of iron and 
steel, manufactures of leather, min- 
eral oil, meats, canned vegetables, 
canned milk, wines and spirits, manu- 
factures of wood, and many other ar- 
ticles. 

The imports from the Philippines, 
while they have grown from $4,352,- 
181 in 1897, the year prior to 
American occupation, to $12,652,262 
in the ten months of the present year, 
and seem likely to approximate 14 
millions in the full year, or three 
times as much as in 1897, are con- 
fined to comparatively few articles, 
and up to this time are chiefly hemp 
and sugar. 


$e 
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sUARANTIES OF PAYMENT OF DRAFTS AGAINST SHIPMENTS 


( OUNTRY banks at shipping points 
“are every now and again victim- 

ized by a form of national bank 
cuaranty which seems to them most 
secure and alluring, but which in 
reality is a delusionanda snare. The 
transaction arises in this way. Mr. 
A, a shipper along the line of some 
railroad, will send a carload of goods 
to a central point covered by a bill 
of lading, and, as is frequent in such 
cases, will want to realize cash before 
the goods have been marketed. Some- 
times his local banker will advance 
the cash, taking a draft to which a 
bill of lading to the shipper’s order 
is attached as security; then again, 
especially where the shipment is toa 
consignee under a straight bill of lad- 
ing, the local banker will not regard 
the bill as sufficient security, but will 
wantsome responsible guaranty from 
theother end of the line that the draft 
will be paid before he will discount it. 
[tisright herethatthe country banker 
is sometimes tripped up. The party 
upon whom the draft is drawn will be 
the customer of some bank at the 
central point of destination. The 
country banker, at the suggestion of 
the shipper, will wire this bank ask- 
ing if it will guaranty the payment of 
the shipper’s draft upon its customer 
and the answer will come back, gen- 
erally, in the affirmative; or some- 
times the city bank, at the instiga- 
tion of its customer, will write or 
vire the country bank that the drafts 
of a certain shipper upon its custom- 
er against goods shipped, will be paid 


or accepted. Upon the strength 
of some such letter or telegram, the 
country bank will advance the money 
and take the draft. The thin ice upon 
which the country banker stands will 
be in those cases where, although the 
goods have been received by the con- 
signee and taken from the railroad, 
the draft is dishonored. Then the 
country bank will look to the city 
bank, to make good its guaranty of 
the draft. But that bank has in more 
than one case answered: ‘“‘ True, we 
agree to pay such and such a draft 
drawn upon our customer, but he has 
defrauded us, and we do not think 
you can hold us legally responsible.”’ 
Then the case will be taken to court, 
and the country banker will learn, to 
his astonishment and dismay, that 
the bank which made the guaranty, 
especially if it was a national bank, 
had no power to legally bind itself 
in this way and that his fancied se- 
curity, a national bank’s promise to 
pay such a draft, is worthless. 
These cases are not infrequently 
happening, and as it is not an un- 
common belief among banks in coun- 
try towns, that the guaranty of a 
national bank in a money center that 
a draft drawn upon one of its cus- 
tomers is almost as good as security 
as a government bond, it may be use- 
ful to refer to a recent case or two, 
to more clearly picture to and im- 
press upon the minds of such bankers, 
the absolute lack of safety, legally 
speaking, in relying upon such a form 
of guaranty. True, national banks 
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often do feel morally and in honor 
bound to make good their promises 
of this nature, no matter how weak 
such promises niay be legally; but 
this does not militate against the 
proposition that all the country 
banker holds, in such case, is a moral 
and not a legal obligation. 

Here is a case which came before 
the Supreme Court of Missouri in 
1903. One Lieuallen, a shipper at 
Moscow, Idaho, arranged to ship 
potatoes to Clemons & Co. of 
Kansas City and to draw drafts on 
the latter for the price. Lieuallen 
applied to the First National Bank 
of Moscow, Idaho, to cash his drafts 
and that bank refused to do so un- 
less Clemons & Co’s bank would 
telegraph that it would pay the 
drafts. Accordingly the American 
National Bank of Kansas City wired 
to Moscow the following siren-like 
message: 





KANSAS City, Mo., May 18, 1898. 
THE FIRST NATIONAL BANK, | 
Moscow, IDAHO. 
Dratts of C. C. Lieuallen drawn | 
on C. C. Clemons & Company | 
with bills of lading attached for | 
three cars choice sacked potatoes, | 
valuation fifty cents per hundred | 
pounds, will be paid. | 

J. R. Dominick, Cashier. 


| 
| 
| 





Upon receipt of this telegram the 
Moscow bank cashed drafts of Lieu- 
allen on Clemens & Co., payable to 
its order, to which were attached 
bills of lading for the potatoes ship- 
ped. These drafts were dishonored 
by Clemons & Co. who, although 
they had received and sold all the 
potatoes, never paid for them. The 
American National likewise refused 
payment of the drafts. A lawsuit 
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resulted in which the bank set up i: 
defense to any liability on its pa: 
that its cashier had no power 
send the telegram and that it w: 
not sent in course of the business | 
was authorized to do; further tha 
as a national bank, it had no pow 
to bind itself to pay the draft. 1 
case went through the Missoi 
courts and finally resulted in a « 
cision by the Supreme Court of Mi 
sOuri that the contract sued on w 
void and the Moscow bank not e: 
titled to recover. The court he! 
that a telegram by a national ba: 
to another bank, sent at the insti- 
gation of its customer, that drafts 
of a shipper upon the customer for 
goods shipped will be paid, and to 
induce such other bank to cash the 
drafts for the shipper, is not an en. 
forceable contract and cannot be re 
lied on; in legal effect such a tele- 
gram was a contract of guaranty 
which, being beyond the power of a 
national bank to make, 
and non-enforceable. 
The court had this to say upon 
the extent to which the want of 
power doctrine in such cases is ap- 
plied throughout the country: ‘It 
will be of no profit in this case to 
consider the rules of law adopted by 
the several states bearing upon the 
power of banks organized by author: 
ity other than the federal govern- 
ment to enter into such contracts, 
or to interpose the defense of ultra 
vires after the other party to the 
contract has fully performed it, for 
the decisions of the federal court 
treat all such contracts as void and 
unentorceable as to national banks, 
and this court is in duty bound to 
defer to those federal decisions.”’ 


Was void 
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We might refer to several other 
cases Of the same character as the 
\ioscow, Idaho, case but it is hard- 

necessary to accumulate evidence 

impress the mind of the country 
banker with the idea that a con- 
tract of guaranty of a customer’s 
debt, made by a national bank, by 
reason of want of power to bind it- 
self by such a contract, is a very un- 
certain security upon which to place 
liance. The following case, how- 
sver, will be referred to because it is 
he latest one decided upon the 
proposition :* 
& Co. were dealers in 
melons in Georgia. Ejilenberg wasa 
roduce dealer in Philadelphia. Under 
late of June 17, 1902, the cashier of 
he Sixth National Bank of Phila- 
delphia wrote the National Bank of 
Brunswick, Georgia, the following 
alluring document: 


o 


Brown 


_ 


Gentlemen: 
We will accept drafts drawn on 
]. F. Eilenberg by Brown & Co. 
for watermelons and cantaloupes, 
melons not to exceed one hundred 
dollars per car and cantaloupes 
not to exceed five hundred dollars 
per car, bills of lading attached, | 
until further notice. | 
[his was followed by some corres- 
pondence which settled that the bills 
of lading were not to be to order. 
Acting upon the faith of this tele- 
gram, the bank at Brunswick, Geor- 
gia, cashed several drafts drawn on 
Eilenberg care of the Sixth National 
Bank of Philadelphia, two of which 
were unpaid and the remainder re- 
fused both by Eilenberg and the 
bank in Philadelphia. In the result- 
ing lawsuit, the Supreme Court of 


* See Nat. Bank of Brunswick v. Sixth Nat. 
sank, reported at page 943 this number. 
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Pennsylvania holds that the Georgia 
Bank has no right of recovery against 
the Philadelphia bank for the reason 
that a national bank has no power 
to bind itself to pay the draft of a 
third person, to be drawn at a future 
day upon one of its customers. A 
strong contention was made in this 
case to have the contract construed 
as a contract by the Philadelphia 
bank to purchase the drafts, as 
distinguished from a contract to 
guaranty their payment, but the 
court held that the contract was 
clearly one of guaranty of payment 
and not a contract to purchase. 
The Pennsylvania court spoke also 
as follows concerning the extent of 
application of the proposition de- 
cided: ‘‘It is conceded by the Na- 
tional Bank of Brunswick that the 
weight of authority is in favor of 
the position that a national bank 
has no power or authority to be- 
comea mere accommodation indorser. 
or guarantor of the payment of the 
debt of another, without benefit to 
itself. So far as we are advised, the 
question has not been determined by 
the Supreme Court of the United 
States; but the inferior courts of that 
jurisdiction have uniformly put this 
construction on the powers of a bank 
chartered under the national bank- 
ing act, and as the subject is one of 
federal origin and of federal control, 
we must follow precedents.” 

It is to be noted that the courts 
in certain states will refuse to ap- 
ply this federal doctrine in protec- 
tion of a national bank. For ex- 
ample, the Supreme Court of North 
Carolina had a case before it* where 
t e Planters National Bank of Rick- 





~ * See B. L. J. May 1901. 
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mond wrote a letter to one Hutchins 
in which it agreed that a draft drawn 
by him, not to exceed three hundred 
dollars, upon Chalkey & Co., for 
hides to be shipped them by Hutchins, 
should be paid and in consideration 
of which guaranty Hutchins shipped 
the hides to Chalkey & Co. The 
court held that this letter was en- 
forceable against the national bank 
and that it could not hide behind 
the doctrine of want of power. But 
this case is somewhat exceptional. 
Whether or not some banks might 
succeed in enforcing such a contract 


TRUST COMPANIES 


HE Attorney-General of Wiscon- 

sin has rendered an opinion to 

Bank Commissioner Bergh con- 
cerning the powers of the trust com- 
panies of that state. 

According to this opinion, the 
Wisconsin statutes do not permit 
trust companies to operate savings 
departments, as they cannot pay 
interest on deposits, nor can they 
conduct a general banking business, 
having no power to receive deposits 
subject to check, nor employ funds 
received in the way bank deposits 
are used. The trust companies may 
receive deposits of money, but being 
without power to pay interest, pay 
checks, or to make bank loans and 
discounts, they are effectually out- 
side the pale of either savings or 
commercial banking. The opinion 


takes for its guiding light the decis- 
ion of the Supreme Court of Mis- 
souri, rendered a few years ago, con- 
struing the statutory powers of Mis- 
souri trust companies, in which state 
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against a national bank is not thie 
point. So long as a majority 
courts hold that letters and t 
grams issued by national banks prom- 
ising to pay or accept drafts dra 
upon their customers against sh 
ments, are contracts of guarani 
beyond the power of such banks 
make, this makes such promises 
unsafe security, from a legal sta 
point, in the large majority of ca: 
The sooner country bankers wake 
up to this fact the better for their 
own interests. 


IN WISCONSIN. 


the trust companies are somewhat 
more liberally treated, with respect 
to grant of certain banking functions 
than in Wisconsin. The Attorney- 
General saysto Commissioner Bergh : 

I have at hand your recent request 
for my opinion upon the following 
question, to wit: 

“Has a trust company organized 
and doing business under sections 
1791-d to 1791-1 inclusive, of the 
statutes of 1898, the right to re- 
ceive deposits and pay interest there- 
on, issuing for such deposits savings 
or pass books or certificates of de- 
posit?” 

It is well established by the authori- 
ties that loan, trust and safe deposit 
companies have only such powers as 
are conferred on them either ex- 
pressly or impliedly. They must act 
strictly within the scope of the powers 
conferred on them by the statute 
under which they are incorporated, 
and in the manner prescribed thereby. 
If there is any uncertainty as to the 
powers conferred, the statute must 
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be construed in favor of the public. 
Tie enumeration of powers implies 
the exclusion of those not enumerated, 
unless the latter are necessary to the 
accomplishment and exercise of the 
powersexpressly granted. 19 Encyc. 
of Law (2nd ed.) 478. State v. 
] ‘ 


neoln Trust Co. 144 Mo. 562. 
7 Encye. of Law, 695. Matthew v. 


Skinker, 62 Mo. 329. 

[his necessarily brings us to a 
consideration of the statutes of this 
State by which the powers are con- 
ferred upon trust companies. Briefly 
stated they areenumerated as follows : 

“To take, receive, hold, to pay 
for, reconvey and dispose of any ef- 
fects and property, real or personal, 
which may be granted, committed, 
transferred or conveyed to it with 
its consent * * * act generally as 
agent or attorney for the transac- 
tion of business, management o 
estates, the collection of rents, inter- 
est, dividends, mortgages, bonds, 
bills, notes and other securities for 
moneys * * * as agent for the is- 
suing, negotiating, registering, trans- 
ferring or countersigning certificates 
of stock, bonds or other obligations 

*make any sinking fund * * * 
accept and execute the offices of 
executor, etc. * * * loan money 
upon real estate and collateral se- 
curity, execute and issue its notes 
and debentures payable at a future 
date and pledge its mortgages and 
real estate and other securities as 
security therefor * * * may take 
and receive from any individual or 
corporation on deposit for safe keep- 
ing and storage, gold and silver 
plate, jewelry, money, stocks, securi- 
ties and other valuables or personal 
roperty, etc. * * * become sure- 
ties for administrators, etc., lease, 
purchase, hold and convey suchlands 
as may be necessary to carry on its 
business,etc. * * * execute and issue 
in the transaction of its business all 
necessary receipts, certificates and 
contracts, etc. * * * shall haveand 
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exercise any and all powers such as 
are usually had and exercised by 
trust companies.* * *’ Secs.1791-g 
and 1791-h Wis. stats., 1898. 

It isdistinctly provided by our law 
as follows: 

‘But nothing herein contained 
shall be construed as_ giving it (a 
trust company) the right to issue 
bills to circulate as money, buy or 
sell bank certificates or do a bank- 
ing business.” Secs, 1791-g Wis. 
stats., 1898. 


A careful examination of the pow- 
ers enumerated by the law and by 
it given to trust companies does 
not disclose in express language the 
power to receive money upon deposit 
and pay interest therefor. The fol- 
lowing language of the act comes 
nearest, to wit: 


“And any such company may take 
ar’ receive from any individual or 
.o.poration on deposit for safe keep- 
ing and storage, gold and silver 
plate, jewelry, money, stocks, securi- 
ties and other valuables or personal 
property, and rent out the use of 
safes or other receptacles upon its 
premises upon such terms and for 
such compensation as may be agreed 
upon.’’ Part of Sec. 1791-g Wis. 
stats. 1898. 

Itisexpressly provided that these ar- 
ticles of property, including‘‘ money,” 
are received upon deposit ‘for safe 
keeping and storage.”’ It seems that 
is the only way that money may be 
deposited with a trust company— 
that these are the enumerated pur- 
poses. This language then follows: 


“Upon such terms and for suchcom- 
pensation as may be agreed upon.” 


This clearly contemplates that the 
terms and compensation are to be 
due the trust company, rather than 
due the depositor; that is to say, 
the trust company is to receive a 
compensation for the “safe keeping 
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and storage’’ of the ‘‘money” or 
other property designated which is 
deposited for such “safe keeping and 
storage.”’ 

Another provision of the statutes 
under which it might be argued that 
a trust company has the power to 
receive deposits and pay interest 
thereon is the following: 


“‘Such corporation shall have and 
exercise any and all such powers as 
are usually had and exercised by 
trust companies.’’ Sec. 1791-h Wis. 
stats., 1898. 


The Attorney General then refers 
to the consideration of similar ques- 
tions by the Supreme Court of Mis- 
souri in State v. Lincoln Trust Co., 
144, Mo. 562. The Missouri statute 
authorized trust companies to receive 
moneys and ‘to allow such interest 
thereon as may be agreed, not ex- 
ceeding the legal rate’’ and ‘‘gen- 
erally to have and exercise such 
powers as are usually had and ex- 
ercised by trust companies.’”’ The 
Court held no express power was 
conferred to receive general deposits, 
and such power would not be im- 
plied. Further, incorporation as a 
‘trust company,” was inconsistent 
with the relation of debtor and 
creditor. The Attorney General then 
continues : 

Our statute does not go this far. 
It simply provides that money and 
other designated property may be 


deposited for safe keeping and stor- 
age. It does not provide that a rate 


of interest can be paid for it; but, 
upon the other hand, strongly im- 
plies that the compensation for such 
deposits goes to, rather than from, 
the trust company, and this is the 
logical consequence, of course, since 
the deposit of the money is for “safe- 
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keeping and_ storage,’ which is 
plainly for the benefit of the party 
making the deposit. 

The relation of debtor and credi- 
tor exists between a bank and a de 
positor; not so, however, as to trust 
companies and depositors under our 
statute. The deposit is for ‘‘safe 
keeping and storage,” and distinct- 
ively creates the relation of trustee 
and cestui que trust. Were there 
power given to the trust company to 
pay interest, that relation plainly 
contemplated by the statute might 
be destroyed and the relation of 
debtor and creditor established, and 
thus the purpose and meaning of 
the legislation avoided. 3 Encyc. 
ot Law (2nd ed ) 826. 

It is readily observed that our 
statute does not confer the powers 
with respect to receiving moneys and 
paying interest therefor which iscon- 
ferred upon trust companies by the 
statute of Missouri under considera- 
tion in the case above mentioned. 
The reasoning of the Missouri court 
seems to be very strong and con- 
vincing, and, following its reasoning, 
I am certainly of the opinion that 
trust companies organized under the 
law of this State cannot lawfully re- 
ceive deposits of money and pay in- 
terest thereon, issuing for such de 
posits, savings passbooks or certi- 
ficates of deposit. The deposits of 
money may be received, and evidence 
of the receipt may be given by the 
trust company by a certificate or 
any other means, but interest can- 
not be paid; neither can the funds 
received be used by the trust com- 
pany in the sense in which funds de- 
posited in banks are used; neither 
can they be checked out or paid out 
in any manner which pertains par- 
ticularly to the banking business. 

Any other interpretation would 
violate the very letter and spirit of 
the statute, in the light of the Mis- 
souri decision, the plain logic of 
which seems unanswerable. 
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ONE YEAR STATUTES OF LIMITATION ON FORGED CHECKS. 


hes the JoURNAL for September we 
cited the statutes enacted in New 
York in 1904 and in Wisconsin 
during the present year, prescribing 
a one year limitation of actions upon 
forged or raised checks, and showed 
the difference in the legal effect of 
the two statutes. In this connection 
we have received the following inter- 
esting communication from the Sec- 
retary of the California Bankers 
Association. 
THE CALIFORNIA BANKERS 
ASSOCIATION, 
532 California Street, 

SAN FRANcIscO, November 8, 1905. 
Editor of Banking Law Journal: 

DEAR Sir: Referring to an article 
in a recent number of your JOURNAL 
relating to the Statute of Limita- 
tions on forged, or raised, checks, 
and quoting the legislation on this 
subject that has been obtained in 
the States of New York and Wis- 
consin: 

| beg leave to call to your atten- 
tion certain legislation in this behalf 
which has been obtained by our As- 
sociation in California. At the last 
session of our Legislature, held in 
the first months of the present year, 
we obtained an amendment to our 
Code of Civil Procedure, which fixes 
one year as the limit of time within 
which an action may be brought by 
a depositor against a bank for the 
payment of a forged or raised check. 

The attorney of our Association, 
who framed this amendment for us, 
advises us in regard thereto as fol- 
lows: ‘‘ The cause of action against 
a bank for the payment of a forged 
or raised check accrues or arises, 
under said Section 340 of the Code 
of Civil Procedure, in favor of the in- 


jured depositor the instant the 
money is paid by the bank on such 
check, and the injured depositor 
must begin his action within one 
year from the time such payment is 
made. A Statute of Limitations 
runs from the time the cause of 
action accrues, or arises, and the 
very instant a wrong is done a cause 
of action accrues, or arises, to the in- 
jured person. Our Statute, said Sec- 
tion 340 C. C. P., is and was in- 
tended to be different from the New 
York law and the Wisconsin law.” 
We are very well pleased with the 
legislation we have obtained in this 
respect and are disposed to regard it 
as the best legislation of this char- 
acter that has so far been enacted 
in any of the states 
Very truly, 
R. M WELCH, Secretary. 
That our readers may have before 
them at a glance the provisions of 
the statutes in each of these three 
states, we here reproduce them: 
The New York statute enacted in 
1904 as an added section to the 
Negotiable Instruments Law, is as 
follows : 
$ 326. RECOVERY OF FORGED 
CHECK.—No bank shall be liable to 
a depositor for the payment by it 
of a forged or raised check, unless 
within one year after the return to 
the depositor of the voucher of 
such payment, such depositor shall 
notify the bank that the check so 
paid was raised or forged. 


The Wisconsin statute, enacted the 
present year, is as follows: 


‘“No bank shall be liable toa de- 
positor for the payment by it ofa 
forged or raised check, unless action 
therefor shall be brought within 
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one year after the return to the de- 
positor by the bank of the check 
so forged or raised, as a voucher.” 
The California statute (Chapter 
258, Laws of 1905) amends section 
340 of the Code of Civil Procedure to 
read as follows: 
340. Within one year: 
* * * * * * * * * 
3. Anaction * * * byadepositor 
against a bank for the payment of 
a forged or raised check. 


Comparing this legislation, we see 
that, in California, the liability of a 
bank for payment of a forged or 
raised check is for one yearonly after 
payment has been made by the bank : 
if the depositor does not begin his 
action within one year he is barred 
by the statute. In Wisconsin, the 
liability runs for a period somewhat 
longer than one year from the time 
of payment; the action must be 
brought within one year after the 
_ return to the depositor by the bank 
of the forged or raised check as a 
voucher. Hence if the bank did not 
return the forged or raised voucher 
to the depositor until, say two 
months, after it had been paid, the 
liability of the bank to action would 
be in such case fourteen months 
from time of payment. In New York 
the statute, it is seen, is again dif.- 
ferent. Here, the depositor must 
notify the bank within one year after 
the return to him of the forged 
voucher. Unless such notice is given 
within one year from the time of such 
return, which may bethirteen or four- 
teen months or so after actual pay- 
ment, the bank’s liability ceases; butif 
such notice is given by the depositor 
within the prescribed time, then the 
bank’s liability will continue, as we 
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take it, for the full six years period 

These three statutes are useful a 
models for legislation along th: 
same lines in other states. We con 
cur with the Secretary of the Cali 
fornia Bankers’ Association that the 
California statute is preferable from 
the banker’s standpoint as it pre 
scribes the shortest period of limi- 
tation, namely, one year from time 
of actual payment; but it might 
lead to some controversy where a 
bank did not returna forged or raised 
check whichit had paid, as a voucher, 
for a year after its payment. Of 
course the general practice of banks 
is to balance pass books and return 
vouchers at frequent intervals, but 
such a case as we suggest is possi- 
ble; then the question would arise, 
the depositor being precluded from 
knowing that his check had been 
forged or raised by failure of the 
bank to return it within a year after 
payment, what effect would this have 
on its continuing liability? 

On the general subject, such short 
statutes of limitation are necessary 
and proper for the safety of the 
banks and should find enactment in 
all the states. It is a question 
whether six months is not even a 
more reasonable period than one 
year, as a limit of the bank’s liabil- 
ity in such cases. It is further to be 
noted that the statutes so far en- 
acted apply only to cases of forged 
or raised checks; they do not apply 
to cases of forged indorsements upon 
genuine checks. It would seem that 


a short statute of limitation of lia- 
bility for payment upon forged in- 
dorsements would also be the proper 
thing. 
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UNSAFE FORMS OF INDORSEMENT. 


Lj ow many bankers would, and 
. how many would not, hesitate 

or refuse to purchase or dis- 
count a negotiable promissory note 
or certificate of deposit brought in 
by a good customer, because it was 
made payable to and endorsed by the 
payee in this form: 


John Smith, 
Trustee for 


Margaret Jones. 


the instrument being offered by the 
payee, or by an indorsee of the pay- 
ee? Inotherwords,theinstrument be- 
ing in other respects unobjectionable, 
is there anything in the above forms 
of indorsement which would put a 
purchaser upon inquiry as to the 
right of the payee or indorsee to 
negotiate, or are indorsements of 
this character, of paper so payable, 
full title-cconveying forms, the same 
as an indorsement by John Smith of 
a note made payable to John Smith 
individually without any entangling 
suffix, under whichthe indorsee would 
take title free from notice of any 
secret equities or trusts? 

That some bankers regard the trus- 
tee forms we have indicated as put- 
ting no clog upon the free negotia- 


bility of the paper, is a fact which 
has been demonstrated by cases which 
have arisen wherein paper has been 
purchased and acquired through such 
forms ofindorsement; and while there 
are cases which hold that such forms 
carry full title, without notice, to 
the purchaser, other cases hold the 
contrary, and show that, in many 
states, the banker is unsafe who pur- 
chases paper so indorsed in reliance 
upon its untrammeled negotiability. 

We have an object lesson in a case 
which has recently come before the 
courts of Tennessee, and a half hour 
devoted to a consideration of this 
case, and the lesson which it teach- 
es, will be time well spent. To be- 
gin with, the Chattanooga Savings 
Bank issued two twelve-months’ time 
certificates of deposit in negotiable 
form. One of these recited that “C. 
N. Woodworth, trustee, has deposi- 
ted in this bank $994.97 payable to 
the order of same * * * upon the 
return of this certificate properly in- 
dorsed.’’ The other recited that “C. 
N. Woodworth, trustee for Betty 
Ford, has deposited in this bank 
$1375.55, payable to the order of 
same * * * upon return of this 
certificate properly indorsed.” 

Now, the money represented by 
these certificates did not belong to 
Woodworth, but to Betty Ford, a 
domestic in the family, and consti- 
tuted her savings for a long period 
of years, and the title of Woodworth 
was merely as trustee. But Wood- 
worth, afflicted with the gambling 
spirit, took the certificates with him 
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to Nashville, and gambled them away. 
This is the form in which he indorsed 
the first: 


C. N. Woodworth, 


Trustee. 


dorsed the last stated: 


C. N. Woodworth, 
Trustee for 


Betty Ford, 


which the certificates were payable; 
and then delivered the certificates to 
Brown & Co., the proprietors of the 
gambling house. Brown & Co. were 
customers of the First National Bank 
of Nashville, which bank, the evidence 
showed, was totally unaware of the 
questionable character of their busi- 
ness, but looked upon them as legiti- 
mate business men. Brown & Co. 
lost no time in taking the certifi- 
cates to the bank and asking their 
discount. When presented tothe bank 
the certificates were indorsed thus: 


C. N. Woodworth, 
Trustee. 


: H.C. Brown & Co, : 


and 
C. N. Woodworth, 
Trustee for Betty Ford. : 
H.C. Brown & Co. |; 


The bank purchased the certificates 
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at full face, not even noticing that 
they were time certificates, not yet 
matured. Payment ofthecertificates 
had been stopped, even before they 
were negotiated by Brown & Co., 
and Betty Ford brought an action 
against both banks and against 
Brown & Co., to enjoin the pay- 
ment of the certificates and have 
them adjudged her property. 

The question was thus squarely 
presented: Was the purchasing bank 
a bona fide holder without notice, 
entitled to enforce payment free from 
equities, or was it charged with 
notice from the form in which the 
certificates were made payable and 
were endorsed, that the money was, 
or might be, a trust fund, and put 
on inquiry as to the right of the 
trustee to dispose of them? 

The decision of the Supreme Court 
of Tennessee is against the purchas- 
ing bank; that the form of the in- 
dorsements was sufficient to put the 


bank upon inquiry. The full text of 


the opinion, showing how this result 
is worked out in a legal way, will be 
found at page 947 and following, in 
this issue. It should be carefully 
read by bankers, for whether a bank 
is safe, or the contrary, in taking 
paper under such forms of indorse- 
ment is one of the most important 
propositions in the law and, unfor- 
tunately, is not held the same way 
in the different states. It is a prop- 
osition concerning which every 
banker should take pains to satisfy 
himself upon, with reference to the 
rule in his own state. While the 
decided case is only an authority 
for the state of Tennessee, the court 
considers the proposition with refer- 
ence to the newly-enacted Negotiable 
Instruments Law, by which the cer- 


| 
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tificates and indorsements were gov- 
erned, and a study of the case is val- 
uable for that reason, 

In brief, the legal ruling is this: 
that theform in which the certificates 
were payable and were endorsed, 
destroyed their negotiability to the 
extent of giving notice to the pur- 
chaser that they constituted trust 
funds and charged the purchaser 
with the duty of inquiry as to the 
right of the trustee so to dispose of 
them, and that this notice was just 
as effectual in the case of the certi- 
ficate payable and indorsed merely 
‘‘Woodworth, trustee’ as in the case 
where payable to and indorsed by 
‘“‘Woodworth, trustee of Betty Ford.” 
The effect of this notice was as fol- 
lows: If, upon inquiry, the pur- 
chaser finds there was no restriction 
upon the trustee’s power of disposi- 
tion, the purchaser is safe in taking 
the paper; he is protected, although 
the trustee misuse the money received 
for his private purposes. But, fail- 
ing to make inquiry, the purchaser 
is chargeable with knowledge of the 
facts which inquiry would disclose. 
In the case before it, the court 
pointed out, if the bank had made 
inquiry before purchasing the certi- 
ficates, it would have ascertained 
that the endorsement by the trustee 
was unauthorized. 

The following section of the Ne- 
gotiable Instruments Law, it was 
urged by counsel for the bank, pro- 
tects a purchaser of paper under such 
form of indorsement : 


‘To constitute notice of an in- 
firmity intheinstrument or defect 
in the title of the person negotia- 
ting thesame, the person to whom 
it isnegotiated must have had 
actual knowledge of the infirmity 
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or defect, or knowledge of such 
factsthat his actionin taking the 
instrument amounted to bad 
faith.”’ 


But the court holds that this sec- 
tion applies to paper straight and 
regular on its face; it has no appli- 
cation where the paper carries on its 
face adanger signal. It says: “We 
are of opinion that such an indorse- 
ment (by Woodworth, trustee) prima 
facie and presumptively fixed the 
purchaser with actual knowledge of 
want of authority in the trustee to 
dispose of the paper for his own 
benefit.”’ 

We shall not attempt, in this arti- 
cle, to go into any extended inves- 
tigation or statement of the rule of 
law which exists in this, or that, par- 
ticular state as to the effect of the 
suffix “‘trustee’’ or “trustee for A,”’ 
attached to the name of a payee and 
to his indorsement, as restricting 
free negotiability of the instrument 
to the extent of putting a purchaser 
upon inquiry as to his right to dis- 
pose of it. It is sufficient tosay that 
the records of the cases in this coun- 
try show an unfortunate conflict of 
authority upon this proposition, 
some upholding the rule that the ad- 
dition of the word ‘‘ trustee’ does 
not destroy negotiability or put a 
purchaser upon inquiry, but such 
suffix will be regarded as descriptio 
personae, and the individual is the 
payee and indorser; while others, as 
in the recent Tennessee case, hold 
that the suffix ‘‘trustee”’ puts the 
purchaser upon inquiry. Where pa- 
per has been transferred in this form 
by a trustee for his private debt, the 
cases are almost universal in hold- 
ing that the creditor takes the money 
subject to the trust, but where the 
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trustee indorses and negotiates, to an 
innocent purchaser for value received, 
the cases are in greatconflict, and it 
would seem to be the fact, with the 
growth of the decided case law upon 
this subject, that the judicial view is 
shifting from an earlier majority in 
favor of free negotiability, to a lat- 
ter-day majority of courts which hold 
the purchaser put on inquiry by such 
form of indorsement. 

In such condition of conflicting 
judicial rule, there is only one safe 
standpoint from which the purchas- 
ing banker should view ‘‘trustee’’ 
paper, namely, from the standpoint 
of suspicion and inquiry. He should 
regard the word ‘trustee’? upon a 
negotiable note or certificate offered 
to him for discount, as a red flag 
of danger and handle it with the 
same respect that he would accord a 
dynamite cartridge. 

In closing, reference may be made 
to the following provisions of the 
Negotiable Instruments Law, not con- 
sidered by the Tennessee court: 


‘“‘An indorsement is_ restrict- 
ive, which * * * (3) vests 
the title in the indorsee in trust 
for or to the use of some other 
person.”’ Sec. 66 N. Y. Act. 


‘*A restrictive indorsement con- 
fers upon the indorsee the right 
(1) to receive payment of the 
instrument; (2) to bring any 
action thereon that the indorser 
could bring; (3) to transfer his 
rights as such indorsee, where 
the form of the indorsement 
authorizes him to do so. But 
all subsequent indorsees acquire 
only the title of the first in- 
dorsee under the restrictive in- 
dorsement.’’ Sec. 67, N. Y. Act. 


“An instrument negotiable 


in its origin continues to be ne- 
gotiable until it has been re- 
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strictively indorsed or dis- 
charged by payment or other- 
wise.”” Sec. 77, N. Y. Act. 

We are not aware that these sec- 
tions have, as yet, been judicially 
construed with reference to the in- 
dorsement of paper to trustees; but 
their language seems sufficiently clear 
to settle the question, so far as con. 
cerns indorsements to trustees. If 
paper is indorsed to John Smith, in 
trust for another person, the act 
makes the indorsement restrictive, 
the instrument no longer negotiable, 
and Smith’s rights are limited to 
receiving payment, bringing suit, and 
transferring theaboverights. Where- 
ever, therefore, the Negotiable Instru- 
ments Law prevails, a bank cannot 
safely discount or purchase a note 
indorsed to a trustee for, by the 
Law, such indorsement restricts the 
further negotiability of the instru- 
ment. But the Act does not spe- 
cifically define the effect of indorse- 
ment by a trustee, of paper made 
payable to him in that capacity. 
That proposition is still left to the 
conflicting judicial views of the vari- 
ous state courts, although the same 
reason whichinfluenced the statutory 
rule that paper indorsed to one per- 
son in trust for another should not 
be negotiable by the trustee, would 
seem to apply equally to paper made 
payable to such trustee. 

In our view the interests of the 
banking and business community 
would be safeguarded in a very much 
greater degree, if the Negotiable In- 
struments Law was amended to con- 
tain precise definitions of the nature 
and effect of suffixes to signatures, 
and we expect to make definite sug- 
gestions to this end inthenearfuture. 
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BANKS AS WARRANTORS OF BILLS OF LADING. 


ILLIONS of dollars are con- 
stantly being employed by the 
banks in the form of loans and 

advances to shippers and consignees 
ofthe various raw and manufactured 
products of the country, upon pledge 
as security of the bills of lading is- 
sued by the carriers covering such 
goods; and in the existing conditions 
of the business such loans are not 
always safe, by reason of the oppor- 
tunities for fraud both at the point 
of shipment and of delivery, growing 
out of the issue of false or fraudu- 
lent bills, or the alteration of bills 
after issue to the shipper, as well as 
the fraudulent negotiation of bills 
representing goods which have al- 
ready been delivered without taking 
up the bill. These conditions are 
matters of serious concern to bank- 
ers and an organized movement is 
under way looking toward perfecting 
the security afforded by such docu- 
ments. 

Aside from the losses which banks 
sometimes incur by reason of fraudu- 
lent alteration or negotiation of 
bills of lading, there is another mat- 
ter of growing concern, as affecting 
the security of bills of lading, be- 
cause of the theory which has been 
adopted by the courts of several of 
the states that a bank which ad- 
vances money upon bill of lading 
security is not a pledgee but an 
owner of the goods, and being owner, 
that it impliedly warrants to the 
consignee who has paid for and re- 
ceived the goods, their quality and 


condition. The latest exposition of 
this doctrine is by the supreme court 
of Alabama and it is fully set forth 
in the opinion of the court which 
will be found on another page.* The 
facts and decision in the case before 
the Alabama Court were, briefly, 
these: A merchant in Alabama or- 
dered meal from a shipper in Tennes- 
see. The shipper took a bill of 
lading to his own order, drew on 
the purchaser for the price, and sold 
the draft and bill to a Tennessee 
bank, which received payment from 
the drawee. There was a shortage 
in the goods which was not learned 
by the drawee until after he had 
paid the draft and obtained posses- 
sion of the goods from the railroad. 
The purchaser of the goods there- 
upon brought suit against the bank 
for damages and is held entitled to 
recover. The court holds the trans- 
action was an executory contract of 
sale and when the bank purchased 
the draft and bill of lading, it be- 
came owner of both draft and goods 
and undertook to perform the con- 
tract by delivery of the goods. It 
received payment for the goods, but 
only delivered part, and was there- 
fore liable for the non-performance of 
its contract to the extent of the 
damage sustained. The court said: 
“Would any court hold that if A 
contracted to sell B a_ horse, war- 
ranting its soundness, for $100, to 
be paid upon its delivery, and A 

* Haas v. Citizens Bank of Dyersburg, Tenn. 
page 954. 
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should assign the contract to C, and 
C should deliver an unsound horse 
to B and receive the one hundred 
dollars, that C would not be liable 
for a breach of the warranty? We 
think not. The case in hand is not 
different in principle’’ etc. 

This is different from the banking 
idea with reference to bills of lading, 
and if business had to be done under 
such a governing rule of liability, 
the banks would be compelled to 
stop loaning money upon such docu- 
ments, because it would bean unsound 
and dangerous banking policy for 
the banks of the country to become 
responsible as warrantors for the 
quantity, quality, soundness and 
condition of the millions of dollars 
of shipped goods, upon the security 
of which they loan money or make 
advances. The adjustment of all 
such differences is a matter directly 
between the original owner and ship- 
per of the goods and the consignee 
with whom he had previously bar- 
gained. The bank only enters the 
transaction as an intermediary be- 
tween the two, to furnish the funds 
to facilitate their operations, and 
its only compensation is the slight 
interest earned on the money loaned. 
While it has the right to resort to 
the goods, good or bad, to secure 
the repayment of its money, it 
should not be compelled to warrant 
to the consignee that the goods are 
what the shipper has represented 
them to be. It receives no adequate 


compensation for such a warranty. 
One who buys goods to sell, derives 
a profit commensurate to the trans- 
action, but the bank which loans or 
advances money upon a shipment 
of goods, derives no merchant’s prof- 
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it, nor producer’s nor manufacturer's 
profit, but simply the small com- 
mission or discount charge for giv- 
ing the temporary use of its money 
while the goods are in process of 
realization.’ If it becomes owner of 
the goods, such ownership is a mere 
temporary incident for the purpose 
of security. The theory of implied 
warranty by the bank by reason of 
its temporary ownership of the goods 
for purposes of security only, is con- 
trary to common sense and an en- 
lightened public policy. If it is to 
be established as law by the courts 
of different states, the change of rule 
which must necessarily come, will 
have to be by way of legislative 
reform. 

The doctrine that a bank impliedly 
warrants the goods represented by 
a bill of lading which it has pur 
chased or holds as security, is now 
the law of three states by virtue of 
judicial decision by the courts of 
last resort. These states are Ala- 
bama, North Carolina and Missis- 
sippi. The same doctrine was also 
asserted in 1898 by the Court of 
Civil Appeals in Texas but since then 
the Supreme Court of that state has 
expressly repudiated the doctrine* 
as has also the Supreme Court of 
Iowa ina recent case.t The doctrine 
is also opposed to the general prin- 
ciple that a bona fide purchaser of 
a negotiable draft, who has received 
payment or acceptance of the draft 
by the drawee, is not affected or lia- 
ble to refund because of a failure of 
consideration from the drawer to the 
drawee of the draft. The Supreme 
~ * Blaisdell Co. v. Citizens National Bank, 18 
B. L. J. 669. 

+ Tolerton v. Bank, 18 B. L. J. 194. 








BANKS AS WARRANTORS OF BILLS OF LADING. 


Court of Texas in repudiating the 
theory that the purchaser of the 
draft and bill of lading becomes sub- 
stituted for the vendor to such ex- 
tent that he assumes the obligations 
of his contract with the vendee, says: 
“This is not true of assignees gen- 
erally. While an assignee may not 
by his assignment acquire any right 
against the party against whom the 
claim is asserted, he does not, by 
taking the assignment merely, as- 
sume the obligations of the assignor. 
The true question in such cases is 
whether or not money so paid upon 
bills of exchange can be recovered as 
having been paid by mistake, which 
is negatived by the rules of the law 
merchant; and not whether or not 
there has been a breach of contract 
by the holder, who never has a con- 
tract with the drawee of the bill of 
exchange until the latter honors it.” 

The judicial warrantor doctrine has 
led many banks to stamp a dis- 
claimer of liability upon all such 
documents. The following are com- 
mon forms in use: 

NOTICE, 


This bank hereby notifies all 
parties concerned that it is 
neither responsible for the quan- 
tity, quality or delivery of 
goods covered by this bill of 
lading or otherwise. 

(Name of bank.) 
NOTICE, 
This bank hereby notifies all 
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concerned that it is not respon- 

sible either as principal or agent 

for the quantity, quality or de- 

livery of the goods covered by 

the bill of lading attached to this 

draft. (Name of bank.) 
NOTICE. 

This bill of lading is accepted 
onthecondition that we are not 
responsible for any contract of 
the consignor and is indorsed 
and delivered without recourse 
on us. (Name of bank.) 

NOTICE. 

We hereby give notice to all 
parties concerned than this bank 
does not guarantee and will not 
be responsible for quality, quan- 
tity and condition of delivery of 
the goods covered by this bill of 
lading or otherwise. 

(Name of bank.) 

So far as our knowledge extends 
no case has been passed upon in any 
of thestates that have the warrantor 
doctrine, involving the effectiveness 
of such notices as relieving the bank 
from warrantor liability. 

The ultimate regulation of this 
matter will have to come through 
legislation. The conflict of judicial 
decision in the various states and the 
respectable number of courts which 
hold the warrantor doctrine directly 
in the face of commercial needs and 
necessities, demonstrates theinability 
of the judicial system to provide a 
uniform working rule, covering fully 
modern conditions, and fair and just 
to all parties to shipments. 
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THE COMPTROLLER’S REPORT. 


HE annual report of the Comp- 
troller of the Currency to the 
Speaker of the House of Repre- 

sentatives, shows an increase in the 
number of banks during the period 
beginning November 10, 1904, and 
ending August 25, 1905, from 5,477 
to 5,757, and there has been an in- 
crease in all the items which repre- 
sent the business of the banks. On 
October 31, 1905, the total amount 
of National bank notes in circula- 
tion was $524,508,249, which is by 
far the greatest sum outstanding 
during the history of the national 
banks. 

The report contains an extensive 
discussion of the subject of bank ex- 
amination and supervision, and the 
Comptroller expresses his firm con- 
viction that no system of bank ex- 
amination or supervision from the 
outside of the bank can absolutely 
prevent fraudulent bank failures, but 
he is equally convinced that with 
careful and efficient work on the part 
of the examiner, aided by intelligent 
and thorough letters of criticism 
based on the examiners’ reports, 
any board of bank directors of fair 
intelligence with an honest desire to 
obey the law can, by co-operating 
with the examiner and the Comp- 
troller, make the failure of their 
bank practically, if not absolutely, 
impossible. He says that the sys- 
tem of national bank examination 
is much the most extensive which 


has ever been undertaken by any 
country or government, and the ex- 


perience accumulated during the 4 
years of its operation covers almos 
every conceivable trouble or comp! 
cation into which the affairs of 
bank may be brought, either by dis- 
honesty, incompetency or neglect. 
The record of the national banks in 
regard to failures is better than any 
banks we have ever had in tly 
United States or those of any other 
country under at all similar condi- 
tions. The weakest feature of the 
present system of examinations is 
that the examiners are paid by fees 
instead of salaries. An increasing 
number of the best banks are em 
ploying professional accountants to 
make complete audits of the books 
and the checking up of every depart 
ment, which work it is impossible fo: 
a national bank examiner to do fo: 
the nominal fee which he receives. 
He says the government should im- 
prove the service by paying the ex- 
aminers by the day and greatly in- 
creasing their number. There are 
now in the service but 78 examiners 
to examine 5,858 banks, or make 
11,716 examinations a year. 

The Comptroller urges upon Con- 
gress the necessity for the adoption 
of some measure of emergency circu- 
lation, uncovered by bonds. He also 
recommends that he be authorized 
to suspend the limitation on five- 
dollar notes issued by any one bank 
as long as the proportion of $5 bank 
notes in circulation does not exceed 
one-third of the circulation issued to 
all banks. 
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BANKING LAW. 


“THIS Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 
ind study of the merchant, the depositor and the bank student seeking advancement. 


Further 


nformation regarding any case published herein will be furnished on application. 


GUARANTY BY NATIONAL 
BANK. 





National bank without power to guaranty pay- 
ment of drafts drawn by third person upon 
one of its customers. 





National Bank of Brunswick v. Sixth National Bank, Su- 
preme Court of Pennsylvania, May 22, 1905. 

The cashier of a national bank cannot bind the 
bank to pay the draft of a third person, to be drawn 
at a future day upon one of its customers. The 
bank itself has no such power. 

Evidence held to show a guaranty by the bank, 
through its cashier, of the payment of drafts to 
be drawn by a third person upon one of its cus- 
tomers, and not a contract to purchase such 
drafts ; hence the transaction was ultra vires the 
national bank, and it cannot be held liable upon 
such contract of guaranty. 





Appeal from Court of Common Pleas, 
Philadelphia County. Action by the 
National Bank of Brunswick against 
the Sixth National Bank. Judgment for 
plaintiff, and defendant appeals. Re- 
versed. 


Mestrezat, J. Brown & Co. were 
dealers in melons in the state of Geor- 
gia. J. F. Eilenberg was a produce 
dealer in the city of Philadelphia. 
Under date of June 17, 1902, the cashier 
of the Sixth National Bank of Philadel- 
phia, the defendant, wrote the National 
Bank of Brunswick, Ga., the plaintiff, 
as follows: 

Gentlemen: We will accept drafts drawn 

n J. F. Eilenberg by Brown F Co. for 


watermelons and cantaloupes, melons not to 
exceed $100 per car, and cantaloupes not to 
exceed $500 per car, bills of lading attached, 
until further notice. 

In reply to this communication, on 
June zoth, the cashier of the National 
Bank of Brunswick wrote the following 
letter: 

Gentlemen: We beg to own recetpt of your 
valued favor of the 17th inst., guarantying 
drafts to be made by Brown F Co. on J. F- 
LEilenberg against bills of lading for water- 
melons and cantaloupes at the rate of $100 
per car for the former and $500 per car for 
the latter. Please advise whether or not bills 
of lading are to be ‘to order,’ and whether 
the rate named includes prepaid freights. 

On June 23d the defendant bank by 
its cashier wired the plaintiff bank that 
the drafts were not to be to order and 
that the rate named did not include 
prepaid freight. The receipt of this 
message was acknowledged by the 
cashier of the National Bank of Bruns- 
wick by a letter, dated June 21st, as 
follows: 


Dear Sir: Weare in receipt of your tele- 


gram of this date, and in negotiating drafts 


drawn on Mr. J. F. Eilenberg by Messrs. 
Brown F Co. will be governed accordingly, 

Subsequent and pursuant to these 
communications, Brown & Co. drew 
nine sight drafts for different amounts 
addressed to J. F. Eilenberg, care of 
the Sixth National Bank, Philadelphia, 
Pa., in favor of the National Bank of 
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Brunswick, Ga., noting thereon the 
number of the car and that it was for 
melons. There was attached to each 
draft a bill of lading for a car load of 
melons. The first of these drafts was 
dated June 26, 1902; the last July 3, 
1902. When the drafts were received 
by the National Bank of Brunswick, 
they were, by agreement between the 
bank and Brown & Co., to be placed to 
the credit of Cave & Co., depositors in 
the bank, in their account. The credit 
was to be given at the time the drafts 
were delivered to the bank. 

The first two drafts were sent by the 
plaintiff to the Merchants’ National 
Bank of Philadelphia, its Philadelphia 
correspondent, and were duly paid. 
On July rst the plaintiff bank received 
from Brown & Co. two drafts and cred- 
ited them to Cave & Co. On the same 


day, but after banking hours, it re- 
ceived another draft, and on July 2d 


placed it to the credit of Cave & Co. 
On July 3d the plaintiff received from 
Brown & Co. a draft, and gave Cave & 
Co. credit for it on the same day. On 
that day, the plaintiff also received three 
other drafts after banking hours, and 
placed them to the credit of Cave & 
Co. on July 5th, the next succeeding 
business day. No credit was given 
Brown & Co. for the drafts drawn by 
them, and the credit given Cave & Co. 
was the consideration paid by the 
plaintiff bank for the drafts. The 
seven unpaid drafts were sent by 
the plaintiff to its Philadelphia cor- 
respondent, and payment was re- 
fused both by Eilenberg and the 
defendant bank. The plaintiff first 
learned of the nonpayment of the two 
drafts received by it on July 1st late in 
the afternoon of July 3d by a telegram 
from its Philadelphia correspondent, 
and through the same source it was 
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first advised of the nonpayment of 
other drafts on July sth. Late in 
afternoon of July 3d, and subsequ: 
to the receipt by the plaintiff ban} 
all the drafts drawn by Brown & C 
but before credit had been given 
the books of the bank for three of | 
drafts, the plaintiff received from 
defendant the following telegram: 
Philadelphia, July 3, 190- 
Bank of Brunswick, Brunswick, Ga 
We revoke order to pav drafts to Liles 
berg by Brown F Co. per ours of 6-17 th. 
Sixth National Bank of Philadelphia, 
Dantel Baird, Cashier 
This action is assumpsit, and was 
brought to recover the amount of the 
unpaid drafts and the accrued interest 
The statement avers that on the faith 
of the agreement made by the corres- 
pondence between it and the defendant, 
and prior tothe telegraphic cancellation 
of that agreement, it purchased the 
drafts with the bills of lading attached , 
that they were presented to J. F. Eilen- 
berg, and payment was refused; and 
that subsequently the defendent bank, 
on demand, also declined payment. 
On the trial of the cause, the learned 
judge instructed the jury to find a 
verdict for the plaintiff for the amount 
of all the drafts, ‘‘Subject to the point 
of law reserved that if hereafter the 
court should be of the opinion that a 
cashier of a national bank cannot bind 
the bank to pay the draft of a third 
person drawn on one of its customers, 
to be drawn at a future day, the court 
will have the right to enter judgment 
for the defendant non obstante veredic- 
to.” Subsequently the court entered 
judgment for the plaintiff on the 
question of law reserved. The defen- 
dant has taken this appeal. 
The defense set up to defeat a re- 
covery in this action is, as stated in 
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the printed brief of appeliant’s counsel, 
‘that a national bank has no power to 
guaranty the draft of a third person on 
one of its customers, to be drawn on a 
future day; that such guaranty is ultra 
vires, and no action will lie against the 
bank for its refusal to pay such a draft, 
in the absence of evidence to show that 
the bank received the fruits of the 
transaction.”” To this proposition the 
plaintiff replies that the agreement be- 
tween the parties was not a guaranty 
of the payment of the drafts to be 
drawn by a third person on one of its 
customers, but a contract to purchase 
the drafts, and that therefore the agree- 
ment between the parties was not ultra 
vires the defendant bank. 

In determining whether the trans- 
action between the plaintiff and defend- 
ant was a guaranty or a purchase of 
the drafts in suit, recourse must be had, 
not only to the written communications 


which passed between the parties, but 
also to the acts of the parties and the 
circumstances surrounding the trans- 


action. The language of the letters 
and telegrams does not clearly disclose 
the intention of the parties. When, 
however, it is read in the light thrown 
upon it by the conduct of the parties 
and the existing circumstances, the 
conclusion, we think, is irresistible that 
both parties regarded the contract 
entered into by them as one of guaranty 
and not of purchase. The initiatory 
letter came from the defendant bank 
on June 17, 1902, and shows that the 
drafts were to be drawn by Brown & Co. 
on Eilenberg for melons purchased by 
the drawee of the drawers. The name 
of the payee is not mentioned, nor does 
the evidence disclose who the payee was 
to be, or what negotiations took place 
between the parties prior to the date of 
theletter. It is drafts of this character 
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that the defendant agreed to ‘‘accept.” 
Had the drafts been drawn on the de- 
fendant bank, and it had agreed to pay 
them, its liability would be unquestion- 
ed. The defendant, however, was not 
to be the drawee in the drafts, and hence 
by the use of the word ‘‘accept” the 
defendant could not have been regard- 
ed by the parties as assuming the liabil- 
ity of an ordinary acceptor of a draft or 
bill of exchange. This leaves the 
undertaking of the defendant bank, as 
disclosed by the letter, uncertain and 
unintelligible, requiring explanation 
dehors the paper. It received no con- 
sideration foritscontract. Immediate- 
ly following, and acknowledging the 
receipt of the defendant’s communica- 
tion, we have the letter of the plaintiff 
bank which discloses its interpretation 
of the defendant’s agreement. It con- 
strues the defendant’s contract as 
‘‘guarantying drafts to be made by 
Brown & Co. on J. F. Eilenberg against 
bills of lading for watermelons and can- 
taloupes at the rate of $100 per car for 
the former and $500 per for the latter.” 
This language is clear of doubt, and 
the term used by the writer in desig- 
nating the character of the defendant’s 
undertaking, unlike that employed by 
the defendant bank for the same pur- 
pose, leaves no uncertainty as to the 
liability which the plaintiff thought the 
defendant had assumed by its com- 
munication of June 17th. As thus in- 
terpreted, the defendant’s contract was 
a guaranty of the payment of the drafts 
by Eilenberg to be drawn on him by 
Brown & Co. in payment for the melons. 
So far as the evidence discloses, no 
other or different interpretation was 
subsequently placed on the contract by 
either party until after this action had 
been brought. On the contrary, the 
acts of the parties were all confirmatory 
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of this construction of the agreement. 

As appears by the testimony of she 
plaintiff’s cashier, the first two drafts, 
drawn in pursuance of the agreement 
between the parties, were sent by the 
plaintiff bank to the Merchants’ Na- 
tional Bank, its Philadelphia correspon- 
dent, and paid in that city. The testi- 
mony does not show who paid the 
drafts; but,as Eilenberg was the drawee 
and payer, and residesin Philadelphia, 
it must be assumed that they were pre- 
sented to and paid by him. When the 
drafts in suit were drawn and received 
by the plaintiff bank, it pursued the 
same course and sent them to its Phila- 
delphia correspondent. They were 
first presented to Eilenberg, who re- 
fused to accept or pay them, and they 
were protested. It was not until Eilen- 
berg had declined to honor them that 
they were presented for payment to the 
jJefendant bank. This course of con- 
duct on the part of the plaintiff with 
-egard to each of the several drafts 

eads to but one conclusion, and that is, 

that it regarded the defendant as second- 
arily liable on the drafts. It is plainly 
and clearly contradictory of the theory 
that the defendant was to be considered 
as having purchased the drafts, and 
thereby to have assumed a primary lia- 
bility for their payment. If that was 
the theory of the plaintiff, aud that was 
the interpretation of the contract, why 
did it first present the drafts to Eilen- 
berg, the drawee, for payment? Why 
was he not ignored in the transaction 
and payment demanded of the defend- 
ant in the first instance? 

As further evidence of a like con- 
struction by the plaintiff of defendant's 
agreement, it will be observed that, in 
each instance when the plaintiff trans- 
mitted the drafts to the Merchants’ Na- 
tional Bank of Philadelphia for collec- 
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tion, it gave in its letter the names of 
the drawers of the drafts and stated 
that Eilenberg wasthe payer. No refer- 
ence whatever was made in these com- 
munications to the defendant bank or 
to its liability topay the drafts. Again, 
during the trial of the cause, the plain- 
tiff’s counsel made an offer, which was 
rejected, to show that at the date of the 
letter of June 17th, the defendant had 
in its possession as a depositary of J. F 
Eilenberg, the drawee, upwards of 
$10,000. This testimony would only 
be admissible on the theory that the 
defendant’s liability was that of asurety 
or guarantor, and the offer, therefore, 
supports the contention that such was 
the purpose of the defendant’s con- 
tract. 

We are of opinion that the liability 
of the defendant bank was that oi 
guarantor and not as purchaser of the 
drafts. It is conceded by the plaintiff 
‘that the weight of authority is in 
favor of the position that a national 
bank has no power or authority to be- 
come a mere accommodation indorser 
or guarantor of the payment of the debt 
of another without benefit to itself.” 
So far as we are advised, the question 
has not been determined by the Supreme 
Court of the United States; but the in- 
ferior courts of that jurisdiction have 
uniformly put this construction on the 
powers of a bank chartered under the 
national banking act, and as the sub- 
ject is one of federal origin and of 
federal control, we must follow those 
precedents. Fowler v. Scully, 72 Pa. 
456. We therefore hold that the con- 


tract on which this suit was brought 
was ultra vires the defendant bank, and 
that the court erred in entering judg- 
ment for the plaintiff. 

The judgment of the court below is 
reversed, and judgment is now entered 
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on the reserved question for the defend- 
ant non obstante veredicto. 


CONTRACT OF GUARANTY. 





Letter, in answer to inquiry, that a certain person 
is reliable and sales to him would be safe, is 
not a guaranty. 


W. T. Hughes & Co. v. Peper Tobacco Warehouse Co., 
Supreme Court of North Carolina, September 26, 1905. 


Hughes & Co. brought an action 
against the Peper Tobacco Warehouse 
Company, upon the following letter, 
alleging it to be a guaranty, upon which 
the latter was responsible: 

St. Louis, Mo., 19 Mar., 1897. 

Gentlemen: Your letter of the 11th inst., 
making inguiry about the general standing 
of J. E. M. Walker, received. Weregard 
him as a perfectly reliable, trustworthy gen- 
tleman, with whom your samples and sales 
would be entirely safe, and doubly so, as all 
tobacco of yours that might be shipped would 
come direct to the Peper Tobacco Warehouse 
Co.,and the payment of all such tobacco would 
be made by us to you for all sales. 

Yours truly, 
Nicholas N. Bell, Manager, 
Per Hail. 
Mess. W. T. Hughes $ Co., 
Louisburg, N. C. 

Held: This letter did not constitute a 
guaranty by the defendant to Hughes 
& Co. of payment of all tobacco which 
they should ship Walker. It is merely 
a response to a letter of inquiry to as- 
certain the general standing of Walker, 
and not to a request for them to guar- 
anty purchases made by him. The let- 
ter was merely a statement of defend- 
ants’ opinion of Walker’s reliability. 

There was no consideration for the 
guaranty. The tobacco was already 


being shipped and there is no agree- 
ment shown to ship nor an indication 
of any benefit to accrue to the defend- 
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ant. The purport of the letter depends 
upon its intent, as derived from its 
perusal, and neither in the letter nor 
in the attendant circumstances is there 
anything to justify holding this letter 
to be a guaranty. 


CERTIFICATE OF DEPOSIT TO 
TRUSTEE. 





Indorsement by trustee and purchase for value by 
bank-—Bank put on inquiry and is not a holder 
in due course. 


Ford v. Brown, et al., Sapreme Court of Tennessee, 1905. 





One W held two certificates of deposit, one pay- 
able to ‘‘ W, trustee,” the other to ‘‘ W, trustee 
of F.” W indorsed the certificates in blank in 
the same form in which they were payable, and 
transferred them to B, who took with knowledge 
that W was committing a breach of trustee. B 
sold the certificates, before maturity, to a bank, 
which paid full face value in cash therefor, with- 
out any notice of wrongdoing, unless the facts 
disclosed upon the face of the certificates and the 
indorsements charged it with notice. 

Held: The certificates being made payable to 
‘«W trustee” and to ‘‘ W trustee of F,” and being 
so indorsed, destroyed their negotiability to the 
extent of giving notice that they constituted trust 
funds and charged the purchaser with duty of in- 
quiry as to the right of the trustee so to dispose 
of them. 

The effect of the Negotiable Instruments Law 
that to constitute notice of infirmity or defect 
of title in the negotiator, the purchaser must have 
actual knowledge of infirmity or defect, or be 
guilty of bad faith, is not to modify or supersede 
the first stated rule, for the indorsements by ‘‘W 
trustee” and *‘ W trustee of F” presumptively 
fixed the purchaser with actual knowledge of 
want of authority in the trustee to dispose of the 
paper for his own benefit ; and the form ‘“W 
trustee’ was just as effective as notice of the fidu- 
ciary character of the paper as ‘* W trustee of F.” 

If, upon inquiry, the purchaser finds there is 
no restriction upon the trustee’s power of dispo- 
sition, the purchaser is protected, although the 
trustee misuse the money received for his private 
purposes. But, failing to make inquiry, the trus- 
tee is chargeable with knowledge of the facts 
which inquiry would disclose. In the present 
case, if the bank had made inquiry before pur- 
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chasing, it would have ascertained that the in- 
dorsement by the trustee was unauthorized. 


Appeal from Chancery Court, David- 
son County ; John Allison, Chancellor. 


Bill by Betty Ford and others against 
H. C. Brown & Co., the First National 
Bank of Nashville, Tenn. and the Chat- 
tanooga Savings Bank to enjoin the 
payment by the latter of twocertificates 
of deposit. Judgment 
Affirmed. 


for plaintiff. 

The First National Bank, of 
ville, Tenn., on April 2s, 
the following two certificates of deposit 
for H. C. 
customers: 


Nash- 


1903, cashed 


Brown & Co., one of their 


CHATTANOOGA SAVINGS BANK, 
CHATTANOOGA, 
13,493. 
C.N. Woodworth, trustee, has deposited 
in this bank $994.97, payable to the order | 


TENN. 


No. October 7, 7902. 


of same, twelve months after date, with 


interest to maturity only at the rate of 44 


per cent, per annum, upon the return of 
this certificate properly indorsed. Not 
subject to check. 





R. WW. Barr, Cashier. 





Indorsed: 
C. N. Woodworth, trustee. 
H.C. Brown F Co. 





CHATTANOOGA SAVINGS 


CHATTANOOGA, 


BANK, 
TENN. 
No. 13,704. March 21, 1903 

C. N. Woodworth, trustee for Betty 
Ford, has deposited in this bank thirteen 
hundred and seventy-five and 55-100 dol. 
lars ($1,375.55), payable to the order of 
same twelve months after date, with in- 
terest to maturity only at the rate of 44 per 
annum upon the return of this certificate 
properly indorsed. Not subject to check. 

R. W. Barr, Cashier. 
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Indorsed: 

C. NV. Woodworth, trustee for Betty Fora 
H. C. Brown F Co 

These certificates represented earn- 
ings of Betty Ford, a domestic, held it 
trust for her by Woodworth. The lat 
ter, while engaged in drinking and 
gambling at Nashville, indorsed an 
delivered the certificates to Brown & 
Co., who conducted gambling roon 
for losses at gaming. Brown & Co 
took the certificates to the First Na 
tional Bank of Nashville for discount 
and the bank paid them face value, o 
the date aforesaid, not noticing that 
they were time certificates. Brown & 
Co. had knowledge that the certificates 
represented trust funds which Wood- 
worth was misappropriating, but the 
bank acted in good faith, not 
knowing that its customers conducted 


even 


gambling rooms, and was an innocent 
holder without notice, un 
less the face of the certificates and the 
indorsements charged it with notice 
Payment of the certificates had been 
stopped even before they were nego- 
tiated by Brown & Co., and the prin- 
cipal question concerned the rights of 
the purchasing bank. 


for value, 


The Court of Chancery Appeals was 
of opinion that these certificates, not 
being due, and being made payable to 
C. N. Woodworth, trustee, inthe one in- 
stance, and to C. NV. Woodworth, Trus- 
tee for Betty Ford, in the other and so 
indorsed, destroyed the negotiability of 
the paper to the extent of giving notice 
that they constituted trust funds, and 
that the purchaser must inquire into 
the right of the trustee to dispose of 
them. 


McA.uistrr, J. We have no doubt of 


the correctness of the conclusion of law 
reached by the Court of Chancery Ap- 
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peals upon the predicate of facts found 
»y them. 

In the case of Bank v. Looney 99 
Tenn. 278, this question was considered 
by this court, and it was said by the 
Chief Justice, who delivered the opin- 
ion, that in a controversy between a 
beneficiary of a trust fund and the 
holder of a paper disposed of by a 
trustee in violation of his trust, the 
word ‘‘trustee,” appearing upon the face 
of the paper, issufficient to put any taker 
upon notice. The court in that case 
referred to the authority of Duncan v. 
Jordan, 15 Wall. 175, in which it was 
held that the word ‘‘trustee” gave no- 
tice of the existence of atrust, and that 
the party taking the paper was charged 
with the duty of ascertaining what, if 
any, restrictions were imposed upon 
the trustee. 

The court also cited the case of Third 
Nat. Bank of Baltimore v. Lange, 51 
Md. 138, 304. 

This court further remarked that the 
correctness of these holdings is now 
conceded by the courts with practical 
unanimity. The effect of them is that, 
if the trustee, Sykes, disposed of this 
paper in violation of his trust, then the 
word ‘‘trustee’’ would convert any one 
who so obtained it into a constructive 
trustee at the instance of the cestui 
que trust 

To the same effect is Fox v. Bank, 
decided by the Court of Chancery Ap- 
peals, and reported in35 L. R. A. 678, 
in which Judge Wilson stated as follows: 

‘‘In the contest between the benefi- 
ciary of these notes (assuming that 
Anderson was not their real owner) and 
the transferee of Anderson, the fact that 
the notes, on their face, appeared to 
be payable to him as trustee would put 
the transferee on notice, and the claims 
of the beneficiaries would be superior.” 


Alexander v. Alderson, 7 Baxt. 403; 
Covington v. Anderson, 16 Lea, 310; 
Caulkins v. Gaslight Co., 85 Tenn. 684. 

It is insisted, however,on behalf of the 
appellants that the rule announced in 
Bank v. Looney and the other Tennes- 
see cases on this subject has been modi- 
fied and entirely superseded by what 
is known as the ‘‘Negotiable Instru- 
ment Law,” which provides in section 
56 as follows: 

‘*To constitute notice of an infirmity 
in the instrument or defect in the title 
of the person negotiating the same, the 
person to whom it is negotiated must 
have had actual knowledge of the in- 
firmity or defect, or knowledge of such 
facts that his action in taking the in- 
strument amounted to bad faith.”’ Acts 
1899, P. 150, C. 94. 

This section of the negotiable instru- 
ment law was construed by this court 
in the case of Unaka National Bank v. 
Butler, reported in 83 S. W. 655. The 
court held that the effect of this section 
of the statute was to embody the ma- 
jority rule upon the subject of notice as 
it has been held and administered by 
the courts of New York and other states 
and the federal courts for many years, 
and to discard the doctrine of construc- 
tive notice, which had prevailed for 
many years in this state. The rule 
as administered in this state was 
that, if a purchaser of negotiable paper 
had implied notice of prior equities or 
infirmities of any nature whatever in 
the title of the holder from whom he 
purchased—that is, if anything ap- 
peared upon the face of the paper, or 
from the facts and circumstances at 
tending its possession or sale, which 
would put one of ordinary prudence 
upon inquiry that would lead to actual 
knowledge of the equities or infirmi- 
ties—he was bound to pursue such in- 
quiries, and was charged with notice of 


Pp men ro. 
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the facts he could have learned; citing 
the Tennessee cases on the subject. 

It is then stated in the opinion that 
the rule of constructive or implied no- 
tice had been abrogated by the nego- 
tiable instrument law, enacted in April, 
1899, and what may be called the ma- 
jority rule was adopted by the enact- 
ment of section 56, which has already 
been quoted. 

It will be observed that this section 
provides that a party ‘‘must have had 
actual knowledge of the infirmity or 
defect, or knowledge of such facts that 
his action in taking the instrument 
amounted to bad faith.” 

In Unaka Bank v. Butler, supra, the 
court was dealing with a check which 
did not carry on its face any notice of 
defective title, but notice of the infirm- 
ity was sought to be fixed by the sur- 
rounding facts and circumstances. It 
will be observed that in the present 
case each of these certificates of deposit 
was indorsed by C. N. Woodworth as 
trustee, and we areof opinion that such 
an indorsement prima facie and pre- 
sumptively fixed the purchaser with 
actual knowledge of want of authority 
in the trustee to dispose of the paper 
for his own benefit. 

In Third National Bank v. Lange:51 
Md. 138, the note was payable to a trus- 
tee, and indorsed in the same style by 
the trustee. The court said: 


‘‘In the case of the present note, it 
cannot be read understandingly with- 
out seeing on its face that it is connect- 
ed with a trust and is part of a trust 
fund. It was the duty of the bank be- 
fore purchasing to have made inquiry 
into the rights of the trustee to dispose 
of it. This it wholly failed to do, and 
as it turned out he was disposing of the 
note in fraud of his trust, the bank 
must suffer the consequences of the 
risk it assumed.”’ 


In Shaw v. Spencer, too Mass. 382, 
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the court, in speaking of the effect of 
the word ‘‘trustee,” says it means trus- 
tee for some one whose name is not dis- 
closed; and there is no greater reason 
for assuming that a trustee is authorized 
to pledge for his own debt the prop 
erty of an unnamed cestui que trust 
than the property of one who is known. 
In either case it is highly improbable 
that the right to do soexists. The ap- 
parent difference between the two 
springs from the erroneous assump- 
tion that the word ‘‘trustee” alone has 
no meaning or legal effect. 

It has already been seen that one of 
the certificates of deposit in the case 
at bar was payable to C. N. Woodworth, 
trustee for Betty Ford, and indorsed in 
the same style, but actual notice to a 
purchaser of the fiduciary character of 
a paper is no more effective in the one 
case than in the other. 

In the case of Swift v. Smith, 102 
U.S. 442, it is said: 

‘‘There is nothing in the case to show 
that Smith’s purchase was not in good 
faith, There was nothing upon the 
note nor anything in the indorsement 
thereon to notify him that it did not be- 
long to Jackson both legally and equit- 
ably. It was a mercantile paper, and 
not due. * * * It is true thatifthe bill 
or note be so marked on its face as to 
show that it belongs to some other per- 
son than the one who offers to nego- 
tiate it, the purchaser will be presumed 
to have knowledge of the true owner, 
and its purchase will not be held to be 
bona fide.” 

These authorities sustain our position 
that the word ‘‘trustee’”’ in an indorse- 
ment of this character is express notice 
to a purchaser that there is a cestui que 
trust or beneficiary, and that his rights 
may not be sacrificed by the trustee 
in the sale or pledge of the note for his 
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own benefit; in other words, our hold 
ing distinctly is that such an indorse- 
ment is actual knowledge to the pur- 
chaser of such paper, within the mean- 
ing of section 56 of the negotiable in- 
strument law, supra. 

Now it is very true, as said by Mr. 
Perry in his work on Trusts (volume 1, 
$ 225): 

‘‘The mere fact that the word ‘trus- 
tee’ is on the face of the securities can- 
not put a purchaser to any inquiry be- 
yond ascertaining whether the trustee 
has power to vary the securities. If 
he has such power, a purchaser in good 
faith will be protected, although the 
trustee use the money for his private 
purposes. But if a purchaser takes 
securities from a trustee with the word 
‘trustee’ upon their face, in payment of 
a private debt due from the trustee, 
the sale may be avoided by the cestui 
que trust, or the purchaser may be held 
as trustee.” 

As stated in Looney v. Bank, supra, 
the rule is that he who takesa security 
from a trustee with the fiduciary char- 
acter displayed upon its face is bound 
to inquire of his right to dispose of it; 
but if upon inquiry it is found that 
there isno restriction upon the trustee’s 
power of disposition, or, it may be added, 
there is nothing in the nature of the 
transaction to indicate any abuse of his 
trust, then the title of a purchaser in 
good faith for value and before matur- 
ity will be protected. 

It appears that our negotiable instru- 
ment law is a substantial reproduction 
of a similar law enacted by the state of 
New York in the year 1896. In the 
year 4903, with that law on the statute 
books, the Court of Appeals of New 
York decided the case of Cohnfeld v. 
Tannenbaum, reported in 176 N. Y. 


126. Thecourt said in the midst of 
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the opinion that the signature to the 
check, ‘‘Isidore Cohnfeld, Guardian,” 
gave the defendant notice that pre- 
sumptively the funds being paid to 
him were not those either of the Cohn- 
feld Manufacturing Company or of 
Isidore Cohnfeld personally, and he 
was put upon inquiry to ascertain the 
authority of Cohnfeld to apply the 
money in payment of the company’s 
debts. This proposition is conceded 
by both the courts below. Had he 
made the inquiry, he would have learn- 
ed the facts which have already been 
stated. He is therefore chargeable 
with all that those facts import, or which 
is fairly to be inferred from them. 

Again in West Virginia, where a ne- 
gotiable instrument law similar to our 
own prevails*, the Supreme Court of 
that state held, in the case of Hazeltine 
v. Keenan, 54 W. Va. 600, that anego- 
tiable note, payable on its face to a 
payee, with the word ‘‘attorney” suffix- 
ed to his name, indicates an interest in 
other parties, and puts the purchaser 
upon inquiry as to their rights and the 
right of the payee to sell the note. 

In addition to all this, the certificates 
show on their face that they bear inter- 
est to maturity only at the rate of 4% 
per cent. per annum, and further that 
they are not subject to check, but are 
interest-bearing certificates of deposit; 
one of them having almost 12 months 
to run and the other 6 months at the 
time they were transferred. It is ad- 
mitted by the officers of the First Na- 
tional Bank that they overlooked this 
fact when they bought these certificates 
for cash, but we agree with the Court 
of Chancery Appeals that the fact that 
the bank overlooked these things will 

* The uniform Negotiable Instruments Law 


has not, as yet, been enacted in West Virginia. 
—Ep. B. L. J. 
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not relieve them of responsibility as to 
any notice the paper itself gives. 

All these facts disclosed on the face 
of the paper, including the express in- 
dorsement of C.N. Woodworth, trustee, 
etc., gave actual notice to the bank that 
this paper represented a trust fund, 
and obliged the bank to inquire into 
the right of the trustee to dispose of it. 
If the bank had made such inquiry, it 
could easily have ascertained that the 
paper had 
money lost in a gambling transaction 
by the trustee; and further, the bank 
would have discovered that, before the 


been embezzled and the 


paper had been purchased by it, all 
right and authority of the trustee to 
act had been withdrawn. 

We are therefore of opinion that the 
indorsements and recitals of these cer- 
actual know- 
ledge to the bank that they represented 
a trust tund, and, even under the ne- 
gotiable instrument act, no title was 
acquired by the bank to the paper. 


tificates communicated 


BANKER’S GUARANTY. 


Certified check deposited in special account, not 
a trust fund repayable in full when bank failed. 


Italian Fruit & Importing Co. v. Penniman, et al., Receiv 
ers, Court of Appeals of Maryland, June 22, 1905. 


The fruit company chartered a steam- 
ship, the charges being payable semi- 
monthly in advance. The owner de- 
manded security. The fruit company 
thereupon gave what is termed a ‘‘bank- 
ers’ guaranty;” that is, they drew their 
check for $15,000 upon their general 
account in the City Trust & Banking 
Company, payable to the president, and 
the amount was charged against their 
general account, and credited to an ac- 
count in which the bank kept ‘‘special 
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moneys for disbursements the ba: 
was obligated for.””’ The bank paid t! 
semi-monthly charges for a time, the 
failed, having a balance to the credit « 
the special trust fund of $8,786. Wher 
it failed, the bank had less than $5,0 
cash on hand and in other banks, 
which only $2,000 was received by t 
receivers, the remainder being he 
by the banks ofdepositas credits up 
amounts due them. 

Held: The fruit company cannot 
cover the full balance to their credit 
the special account asa trust fund, bi 
must share with the other credito 
That fund had not been kept separat 
in bank, and the only money on hat 
at the time of failure did not belong t 
that fund. There 


money of the fruit company that coul 


was therefore 


be traced or identified as trust mone 


BANK AS COLLECTING AGEN’ 


While a bank, receiving a cheek for collecti 
which is not paid because of failure 
drawee, is guilty of negligence in mailing t 
check direct to the drawee, or if it fails to g 
the depositor due notice of dishonor, the latter 
in order to recover, must show that he has bee! 
damaged by reason of the bank’s negligenc 


Jefferson County Savings Bank v Hendrix, Supreme Co 
of Alabama, 1905. 


J.C. Hendrix brought an action against 
the Jefferson County Savings Bank, al 
leging a deposit with the latter of a 
check for $1,100 drawn by the cashier 
of the Shelby County Bank, of Monte- 
vallo, Ala., upon said bank ; that the 
defendant sent the check direct to the 
drawee, which suspended without pay- 
ing the same ; that the defendant could 
have collected the check if it had used 
due diligence, and that he had demand- 
ed payment of the amount of the check 
of defendant, which was refused. He 
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iso claimed the amount because the 
defendant must be held to have collect- 
ed the check. Also because of defend- 
ant’s negligence in failing to give him 
due notice of dishonor. 

The defendant demurred to the com- 
plaint, and the court holds that the alle- 
gations are insufficient to constitute a 
cause of action, because of no allega- 
tion that the depositor suffered damages 
from the failure to collect. Following 
is the opinion: 


McCcetian, C.J. Neither the deposit 
of a check with a bank for collection, 
nor the entry on its books of the amount 
of the check as a deposit of money in 
favor of the owner of the check, nor 
yet the negligence of such bank in and 
about the collection of the check from 
the drawee bank, whereby there is a 
failure to collect it, nor all these facts 


combined, makes such check the prop- 


erty of the collecting bank, nor the 
owner of the check a depositor of the 
money entered to his credit, in such 
sense as gives him a right of action for 
money had and received, or otherwise, 
for the amount of the face of the check 
as money due him from the bank. A 
bank which receives a check for collec- 
tion, and enters the face value of it as 
a deposit credit to its owner, becomes 
the agent of the owner to collect it. If 
the collection is made, the relation of 
depositor and banker is consummated. 
If the collection is not made, the bank’s 
right to charge off the deposit arises. 
If the bank fails to collect the check 
through fault of its own, it is liable to 
the holder for all damages sustained by 
him through such failure ; and this lia- 
bility may be enforced by an action 
of assumpsit sounding damages for a 
breach of the bank’s implied undertak- 
ing to use due care and diligence to col- 
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lect the check, or by an action in case 
for damages resulting from negligence 
of the duties in respect of collection im- 
posed upon it by law upon the fact of 
its receiving the check for collection. 
But the damages recoverable are by no 
means necessarily the amount of the 
check. It by no means follows from 
the negligent failure of the bank to col- 
lect the check, or its negligent failure 
to give the owner timely notice of the 
dishonor of the paper, whereby he is 
denied fruitful opportunity to collect it 
himself, that the owner loses the de- 
mand for which the check was given, 
or even any part of it. To the 
trary, it is frequently, if not generally, 


con- 


true that the owner of the paper secures 
some part or all of the debt for which 
it was given in some other way, as by 
subsequent voluntary payment by or 
suit against the drawee bank when it is 
solvent, or by dividends upon its being 
wound up as an insolvent concern. It 
will, therefore, not suffice for the owner 
to hale the collector bank into court 
and implead that ‘* you took this check 
to collect it. You did not do your duty 
in that regard, and of consequence the 
check was not collected. Therefore the 
check is yours, and the amount of it in 
money is mine, and in your hands for 
me, and you must pay me that amount.” 
It does not follow from the facts the 
owner thus puts forward that the bank 
is liable to the extent he seeks to hold 
it, or to any extent in fact. The mere 
failure of collection of the check does 
not demonstrate the loss to the owner 
of the demand for which it was given, 
or any part of such demand. The owner 
should say to the bank: ‘* You took 
this check for collection. Certain duties 
were thereby devolved upon you in re- 
spect of efforts to collect, or in respect 
of notice to me of its dishonor. You 
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failed to perform those duties. From 
such failure resulted the nonpayment 
of the check. Because of its nonpay- 
ment, I have suffered damages in the 
sum of so many dollars. For these 
damages you are liable to me, and 
must account in this action.” * * * It 
will not do to say that they (the counts 
of the complaint) aver facts which war- 
rant a recovery of damages, and that 
they are not rendered bad by the form 
and amount of the claim they make, 
because, if they are held good against 
the demurrer, a recovery would follow 
proof of theiraverments, though no proof 
of damages should be made, since neith- 
er of them contain any allegations that 
plaintiff has suffered any damages from 
defendant’s failure to collect the check; 
non constat but that his demand has 
been otherwise paid, as above suggest- 
ed, and non constat but that, though 
not paid, the demand is collectible in 
whole or in part out of the assets of the 
drawee bank. Bank of Mobile v. Hug- 
gins, 3 Ala. 206; Morris v. Eufaula 
National Bank, 106 Ala. 383 ; Sahlien 
v. Bank, 90 Tenn. 227; Farmer’s Bank 
& Trust Co. v. Newland, 97 Ky. 464 ; 
Zane on Banks and Banking, § 184. 
The different doctrine which prevails 
where a creditor receives the check of 
his debtor to pay the debt may be re- 
ferable to the distinctive consideration 
that in such case the creditor, being the 
payee in the check or unqualified in- 
dorser, is the legal holder and owner of 
it for the purpose of realizing upon it 
and applying its proceeds to his own 
debt ; and upon this theory the case of 
Watt v. Gans & Co., 114 Ala. 264, is not 
opposed to the views above expressed. 
Abstractly, and prima facie at least, it 
is negligence in a collecting bank to 
send the check to be collected by mail 
or otherwise directly to the drawee bank 
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for payment, especially when the paper 
is a cashier’s check; i.e., drawn officially 
by the cashier of the drawee bank. Of 
course, it is the duty of a collecting bank 
to give the depositor prompt notice of 
the dishonor of a check deposited for 
collection. 
Reversed and remanded. 


Haratson, Dowpe._and Denson, JJ., 
concur. 


BANK AS WARRANTOR OF BILL 
OF LADING. 


Bill of Lading to shipper’s order—Purchase by 
bank of draft upon party ordering goods, 
with bill of lading attached—Bank liable, after 
receiving payment of draft, to make good a 
shortage in goods. 


J.C. Haas & Co. v. Citizens Bank of Dyersburg, Suprem<¢ 
Court of Alabama, June 30, 1905. 


A merchant in Alabama ordered meal from a 
shipper in Tennessee. The shipper took a bill of 
lading to his own order, drew a draft for the price 
and sold the draft and bill to a Tennessee bank, 
which received payment from the drawee. There 
was a shortage in the goods, which was not learned 
by the drawee until after he had paid the draft 
and obtained their possession from the railroad. 

Held: The Tennessee bank is liable for the 
shortage tothe purchaser of the goods. The trans- 
action was an executory contract of sale, and 
when the Tennessee bank purchased the draft and 
bill of lading, it became owner of both draft and 
goods and undertook to perform the contract by 
delivery of the goods. It received payment for 
the goods, but only delivered part, and is liable 
for non-performance of its contract, to the extent 
of the damage sustained. 


The following is a summary of the 
facts stated in the complaint, demurred 


to by defendant bank. Haas & Co., 
doing business at Montgomery, Ala. 
ordered certain sacked meal at a stated 
price, from H. A. Klyce, doing business 
at Dyersburg, Tenn. Klyce delivered 
the meal to a railroad and received a 
bill of lading purporting to be for 500 
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sacks, to his own order. Klyce made 
out an account for the meal, and at- 
tached the account and bill of lading to 
a draft drawn by Klyce on Haas & Co. 
payable to the Citizens Bank of Dyers- 
burg and Klyce sold and delivered the 
draft, bill of lading and account to the 
bank. The bank forwarded the docu- 
ments for collection to a bank at Mont- 
gomery and Haas & Co. were compelled 
to pay the amount of the draft and ac- 
count, before they could obtain posses- 
sion of the meal, and before they had 
an opportunity of inspecting and ex- 
amining the meal. Haas & Co. receiv- 
ed the documents upon payment and 
obtained possession of the meal in the 
cars, learning for the first time there 
was a shortage in the number of sacks, 
and some of the sacks were torn and the 
meal spilled which they, at their own 
expense, resacked. 

Haas & Co. thereupon sued the Bank 
of Dyersburg for damages. 


Tyson, J. On the facts averred there 
can be no doubt of Klyce’s liability if 
he had made no assignment of the bill 
of lading. Did the defendant, by be- 
coming the owner of the bill of lading 
and the debt to accrue upon the actual 
or symbolical delivery of the goods to 
the plaintiffs, take Klyce’s place? In 
other words, did it, by becoming the 
owner of the goods while in transit, be- 
come responsible for the performance 
of Klyce’s contract? Or is it entirely 
relieved of all its burdens, and entitled 
to have and hold the money paid to it 
for the goods which it never delivered? 
It will scarcely be doubted that defend- 
ant, by becoming the owner of the bill 
of lading, became the owner of the 
goods, and the goods continued to be 
its property until the account assigned 
by Klyce to it against the plaintiffs and 
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the draft drawn by Klyce on the plain- 
tiffs, which also became its property, 
were paid, and the goods delivered. 
American National Bank v. Henderson, 
123 Ala. 612. Assignments of bills of 
lading are not governed by the com- 
mercial law. The transferee simply 
acquires the title of the transferror to 
the goods described in them. Com- 
mercial Bank of Selma v. Hurt, 99 Ala. 
130; Jasper Trust Co. v. K. C. M. & 
B. R. Co., 99 Ala. 416; 4 Am. & Eng. 
Ency. of Law (2d Ed.) p. 549. 

The contract of sale between Klyce 
and the plaintiffs was merely an execu- 
tory one. Klyce had agreed to sell and 
the plaintiffs to pay for the goods upon 
their delivery. Before this contract 
was executed between these parties, 
the defendant became the owner of the 
goods and of the right to receive pay 
for them. It undertook the perfor- 


mance of the executory contract by a 


delivery of the goods to plaintiffs, and 
received the money agreed to be paid 
by plaintiffs upon the execution of that 
contract, and, notwithstanding it was 
paid for goods, which it never delivered, 
and which it assumed to deliver, it un- 
dertakes to avoid its liability by saying 
that because it became the owner of the 
draft which was paid by plaintiffs it is 
a bona fide purchaser for value of the 
goods from Klyce, and therefore not 
responsible for their delivery. To so 
hold would be to give effect to only a 
part of the transaction—to ignore its 
ownership of the goods and the account 
transferred to it by Klyce. By norule 
of construction can the averments of the 
complaint justify the conclusion that 
the bill of lading was held by defend- 
ant as collateral security to the draft, 
or that defendant was merely Klyce’s 
agent foritscollection. These cases re- 
lied upon by appellee (S. Blisdell, Jr., 
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Co. v. Citizens’ Nat. Bank [Tex. Sup. | 
75S. W. 292; Tolerton & Stetson Co. 
v. Anglo-California .Bank [Iowa] 84 
N. W. 930, and Schlichting v. Chicago, 
R. I. & P. R. Co. [Iowa] 96 N. W. 959) 
proceed upon the theory that the bill of 
lading was held by the bank as a secu- 
rity for the payment of the draft. The 
writers of those opinions were influen- 
ced to reach that conclusion partly upon 
the idea that to hold otherwise would 
impose a hardship upon the bank. The 
complaint in neither of the cases justi- 
fied such aconstruction. And in order 
to sustain that conclusion the court re- 
sorted to its common knowledge of 
usages among banks to discount drafts 
and to accept a transfer of bills of lad- 
ing as collateral security, instead of 
dealing with the transaction as laid in 
the complaint. In each of the cases it 
was necessary to sustain the conclusion 
reached that the unqualified ownership 
by the bank of the bill of lading be 
gotten rid of; otherwise there was no 
escaping the conclusion that it was lia- 
ble. To do this, notwithstanding the 
complaint alleged a purchase of the 
draft and the bill of lading by the bank, 
it became necessary to hold that the 
transaction in legal effect was a loan of 
money by the bank, and the transfer of 
the debt and bill of lading was intended 
as a security therefor. There is norule 
of law or of public policy against a bank 
becoming the absolute owner of the 
debt and the bill of lading for the 
goods orits undertaking to perform an 
executory contract for the sale of the 
goods. And nosound reason exists why 
it should not be required to perform its 
contracts as individuals are required to 
do. Would any court hold that if A. 
contracted to sell B. a horse, warrant- 
ing its soundness, for $100, to be paid 
upon its delivery, and A. should assign 
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the contract to C., and C. should de 
liver an unsound horse to B. and receive 
the $r1oo, that C. would not be liable 
for a breach of the warranty? We 
think not. The case in hand is not dif- 
ferent in principle, unless the fact that 
plaintiffs paid the draft, which was the 
property of defendant for the purchase 
price of the goods, differentiatesit. The 
draft was drawn to the defendant’s or- 
der, accompanied by the bill of lading 
and the account, each of which was sold 
to it. The draft had not been accepted 
by the plaintiffs before its negotiation 
to defendant, and until accepted, in the 
absence of some fact tending to show 
that defendant was induced by the 
conduct of the plaintiffs to purchase it, 
they were not bound by it. When it 
was paid the purchase price to be paid 
for the goods as well as the goods them- 
selves belonged to the defendant. The 
plaintiffs were not parties to the trans- 
action by which it acquired the owner- 
ship of the goods and the right to re- 
ceive payment for them. And when, 
as here, the defendant becomes the 
owner of the debt and the goods, and 
assumed, necessarily, the responsibility 
and burden of delivering them to the 
plaintiffs, it became the seller in fact, 
and must bear the burden of the trans- 
action. In short, the defendant took 
the contract of Klyce, the shipper, and 
stood in his shoes,. with the same rights; 
no greater, noless. And the payment 
of the draft by plaintiffs, which merely 
evidenced the price to be paid for the 
goods, can no more shield or protect 
the defendant from liability than its 
payment would have protected Klyce 
had he undertaken a delivery of the 
goods and received the purchase price 
forthem. It would be an anomaly to 


hold that the defendant is protected as 
purchaser of the account and bill of 
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lading, because the plaintiffs paid the 
draft, which also belonged to itin right 
of its ownership of the goods; or that 
it held the bill of lading as security for 
a debt waich belongedtoit. Justhow 
it could be the unqualified owner of the 
debt and only a qualified owner of the 
goods, when it purchased both, we con- 
fess our inability to see. Whenit pur- 
chased these papers it was bound to 
know the nature of the transaction be- 
tween Klyce and plaintiffs. The bill 
of lading and the account attached to 
the draft carried notice on their face 
that Klyce had contracted to sell the 
goods represented by the account and 
bill of lading, and to deliver them at 
the point of their destination. 

To repeat, in a measure, the essence 
of the agreement between Klyce and 
plaintiffs was that of a cash transaction 
to be consummated in the future; that 
is, the goods were to remain the prop- 
erty of Klyce until there was an actual 
or symbolical delivery of them and con- 
temporaneous payment of the price. 
The distance of the parties from each 
other necessitated a resort to the usages 
of trade, whereby the price is paid on 
a symbolical delivery of the goods by 
a transfer of the bill of lading. By 
shipping the goods to his own order 
Klyce retained the absolute title, and 
he would have had the title until the 
goods were at the place of delivery, so 
that an actual delivery could have been 
made on and for the payment of the 
price. But he chose not todoso. He 
said, in effect, to defendant: ‘‘I have 
agreed to sell and deliver to the plain- 
tiffs at a certain place certain goods at 
acertain price. Here isa bill of lading 
for these goods to my order, here is a 
draft for the price to be paid on deliv- 
ery of the goods, and here is an account 
showing theitems. I desire the money 
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for these goods now. I propose to sell 
the contract to you. If you choose to 
deliver the goods, which you may do 
actually or symbolically by assignment 
of bill of lading to plaintiffs, you will 
have the money to be paid for them at 
the place of delivery; otherwise you 
will have your goods and an obligation 
of plaintiffs to take them at the price.” 
Thus far the defendant has dealt only 
with Klyce. After defendant purchas- 
ed the contract, it went to plaintiffs, 
and said: ‘‘Here is the bill of lading 
for the goods Klyce was to deliver to 
you, but which belongs to me. Pay 
me the price, and you can have the 
goods.” The plaintiffs pay the price 
and take an assignment of the bill of 
lading. It is therefore plain that the 
symbolical delivery was the defendant’s 
act, and, as it took the place of an ac- 
tual delivery, it must be as perfect as 
an actual delivery. Ifit is false in any 
respect, there is a liability upon defend- 
ant, who made itself a party to the 
transaction. The plaintiffshaving paid 
the purchase price to defendant for its 
goods, it will not be allowed to say to 
plaintiffs, ‘‘You did not deal with me.” 
This conclusion is fully sustained by our 
own case of Eufaula Grocery Co. v. 
Missouri National Bank, 118 Ala. 408, 
and the following cases in other juris- 
dictions: Finch v. Gregg, 126 N.C. 176, 
and Searles Bros. v. Smith Grain Co., 
80 Miss. 688. On the facts averred, if 
proven, we entertain no doubt of the 
plaintiff's right of recovery. 


Reversed and remanded. 


TAXATION OF STOCK OF NEW 
JERSEY CORPORATIONS. 


Stock owned by the corporation which issued it 
should not be considered in determining the 
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amount of the franchise tax or license fee 
under the Corporation Tax Act. 





Knickerbocker Importation Co. vs. State Board of Asses- 
sors, et al., New Jersey Supreme Court, November 
13, 1905. 





Dixon, J. The Corporation Tax Act 
(G. S. p. 3335: P. L. 1901, p. 31) im- 
poses on certain domestic corporations 
an annual license fee or franchise tax 
of one-tenth of one per centum on all 
amounts of capital stock issued and out- 
standing on January 1st upto $3,000, 000. 
The prosecutor, one of these corpora- 
tions,claims that on September 26,1903, 
its entire capital stock, $500,000, was is- 
sued to the Cazanove Champagne Com- 
pany, and afterwards before January 
1, 1904, $346,000 of the stock was re- 
turned and on January 1, 1904, was 
still held by the Knickerbocker Com- 
pany. On the evidence before us some 
doubt may be entertained whether 
there was ever a real issue of the stock, 
but, if issued, it was certainly returned 
and held as claimed. Because of an 
erroneous report made by the Company 
to the State Board of Assessors a tax of 
$500 was levied for January 1, 1904, 
and the Company now seeks to have it 
reduced to $154, on the ground that the 
stock so held by it was not outstanding. 

On behalf of the State it is insisted 
that stock once issued is outstanding 
within the meaning of the statute, 
until it has been retired under the 
twenty ninth section of the Corpora- 
tion Act. But stock thus retired has 
ceased to exist and cannot properly be 
designed as stock at all. I think that 
the legislature had in mind only exist- 
ing stock, out of which it selected that 
which was outstanding as the basis of 
the tax imposed. If all the stock not 
retired had been intended, it would 





LAW JOURNAL. 


have been sufficiently described as 
‘*stock issued,” or perhaps with more 
certainty as ‘‘stock issued and not re 
tired.” The legislature, however, chose 
a different term to qualify ‘‘stock is- 
sued,” by requiring that it should be 
also ‘‘stock outstanding.” 

If a corporation were incapable of 
owning stock issued by itself, ‘‘stock 
outstanding” would be equivalent to 
‘“‘stock not retired,” for all existing 
stock must then have been owned by 
other persons. But before the statute 
now under consideration was passed, 
the legislature had empowered domes- 
tic corporations to own stock issued by 
themselves, and the stock so owned 
still continued in legal contemplation 
to possess the qualities of real stock. 
Such stock is, I think, most obviously 
distinguished from other stock of the 
corporation by describing it as not out- 
standing, that is, not standing as a reai 
charge against the corporation, just as 
a municipal bond in the sinking fund 
of the municipality might be regarded 
as an obligation n@t outstanding. 

But even if it be conceded that the 
argumentof the learned Attorney Gen- 
eral creates some doubt, it should be 
remembered that, in the interpretation 
of tax laws for the purpose of ascer- 
taining what persons and things are 
subject to taxation, the Courts incline 
to a strict, rather than a liberal con- 
struction, on the idea that the legisla- 


-ture in imposing public burdens will 


express its intention with clearness. 
We think it is not clearly declared that 
stock in the corporate treasury must be 
included in fixing the amount of this 
franchise tax. 
The tax should be reduced to $154. 
No costs are allowed. 
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EDITED BY WILLIAM HANHART. 


SAVINGS BANKS PRINTED FORMS. 


The following volumes have been reviewed to date: 

‘‘ WITHDRAWALS,” in June number. 

‘*SIGNATURE AND INDEX CARDs,”’ in July number. 
‘*Deposits,”’ in August number. 

‘‘BonD AND MorRTGAGE Loans,”’ in September number. 

‘* MISCELLANEOUS NOTICES AND ADVICEs,”’ in October number. 
**DEposiTorRsS LEDGERS,’’ in November number. 


We will now describe the volume entitled 
LOANS. 


About 220 separate forms are exhibited, subdivided as follows: 
LoAN NOTES. 
Loans WitTH COLLATERALS. 
LoANS ON Pass Books. 
NoriceEs OF INTEREST DUE. 
NOTICES OF INTEREST OVERDUE. 
RECEIPTS FOR PRINCIPAL AND INTEREST. 
LoAN LEDGERS AND RECORDS. 
CHANGING RATE OF INTEREST. 
COLLATERALS. 
SUNDRIES. 


LOAN NOTES, 

The loan notes are practically promissory notes, making no 
mention of any collateral. As the statute laws differ in the various 
States, we will endeavor to give a few extracts from these forms, 
divided by States. We will merely mention the condition of pay- 
ment, as the beginning of these notes is nearly always similar, 
viz., a promise to pay either on demand or ...... days after date, 
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with or without grace, the payment being usually to be made to 
the order of the bank. 

If the note is made by more than one person, it reads jointly 
or severally; or, ........ as principal and ........ as surety, jointly and 
severally ; or, We and each of us; or, Waiving all right of demand 
and notice, do jointly and severally promise, etc.; or, I, we, or 
either of us. 

The following are some typical forms of the condition of pay- 
ment spoken of: 


CALIFORNIA.—With interest from date, until paid, at the rate 
a % per annum, payable ............ ; should the interest 
not be so paid, it shall become part of the principal and 
thereafter bear like interest as the principal. Should de- 
fault be made of any installment of interest when due, then 
the whole sum of principal and interest shall become imme- 
diately due and payable at the option of the holder of this 
note. Principal and interest payable in gold coin of the 
United States. 

Another form from the same State adds the following: 

In case of suit to enforce payment of this note, ...... agree 
to pay as an attorney fee ...... % on the amount thendue. 

Another form says: 

The makers of this note have the privilege of paying install- 
ments of not less than $100 at any interest paying period. 
With interest from date at the rate of ...... % per annum 
until paid, interest payable ........, and if not so paid, to 
be compounded monthly and bear the same rate of inter- 
est as the principal; principal and interest payable in gold 
coin of the United States. 

CONNECTICUT.—At its (the bank’s) office in ............; with in- 
terest semi-annually in advance, on the first days of April 
and October in each year. 


ILLINOIS.—With interest at the rate of ...... % per annum from 
date. If this note be placed in the hands of an attorney- 
at-law for collection either in the ordinary course of col- 
lection or by virtue of the power herein contained, I agree 
to pay an attorney’s fee of $25 and 10 % additional on 
the excess of principal and interest over and above $200. 
Each and every maker of this note is a principal and no 
extension of the time of payment, with or without my 
knowledge, by receipt of interest or otherwise, shall release 
me from the obligation of payment and in consideration 
of the above indebtedness, and as a further security there- 
for, I hereby irrevocably make any attorney-at-law my 
attorney for me, and in my name to appear in any court 
of record, in term time or in vacation, at any time here- 
after, to waive service of process and confess a judgment 
on this note in favor of the payee, his assigns or legal 
holder, for such sum as shall then appear to be due, in- 
cluding an attorney's fee of $25 and 10% additional on the 
excess of principal and interest over and above $200 and 
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costs; to agree that no writ of error or appeals shall be 
prosecuted on such judgment, nor any bill in equity exhib- 
ited to interfere therewith; to release all errors in enter- 
ing such judgment or issuing execution thereon, and to con- 
sent to immediate execution on such judgment. 

With interest semi-annually in advance until paid at the rate 
of 7% per annum after ............. Should any of said in- 
terest not be paid when due, it shall bear interest at the 
rate of 7% per annum from time same becomes due, and 
upon a failure to pay any of said interest within 30 days 
after due, the holder may elect to consider the whole note 
due, and it may be collected at once; and if this note or 
any part thereof be collected by suit, the judgment shall 
include a reasonable fee for plaintiff’s attorney, to be taxed 
as costs. 


With interest until paid at the rate of 7 % perannum after.......... 


Value received with interest at ...... % per annum from date until 
paid Interest payable ........ annually. If this note is not 
paid when due, the makers of this note agree to pay an 
attorney's fee of 10% of the amount due if placed in the 
hands of an attorney for collection. 


INDIANA.—Negotiable and payable at the ............... Bank, with 
interest from date at the rate of 8 % per annum, until paid, 
and all attorney's fees. Value received, without any relief 
whatever from valuation laws. The drawers and endorsers 
and guarantors severally waive presentment for payment, 
protest and notice of protest and non payment of this note. 
The receipt of interest in advance shall not release or dis- 
charge any endorser, surety or guarantor on this note. 

(The above note has printed on the margin: ‘“ This 
note is approved by the Investment Committee. 
ee AEE , Chairman.) 


Iowa.—With interest at 8 % per annum from .......... until paid, 
payable semi-annually. Should any of the interest not be 
paid when due it shall bear interest at the rate of 8% per . 
annum, and a failure to pay any of said interest within 
30 days after due shall cause the whole note to become due 
and collectible at once. It is also stipulated that should 
the collection of this note be enforced by law, or be col- 
lected through an attorney without suit, a réasonable 
amount shall be paid or allowed as attorney’s fee and 
taxed with the costs in the cause. We further agree that 
in any suit to collect this note, any Justice of the Peace 
may have jurisdiction to the amount of $300. Indorsers 
and guarantors waive demand of payment, protest and 
notice of non-payment and also agree to an extension of 
time on this note without notice. 

Another form substantially as above adds: 


Without notice to the others, who do hereby expressly agree each 
to be severally bound thereby the same to all intents and 
purposes as if they had obtained such extension for them- 
selves and do ratify and confirm such extension of time of 
payment. 
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Value received with ........ % interest from date until paid. The 
interest payable ...... annually. Defaulting interest to draw 
same rate of interest as principal; and I agree to pay a 
reasonable attorney's fee, as provided by law, for the col- 
lection of this note, in case it shall be collected by attorney 
or by suit; the attorney’s fee to be taxed as part of the 
costs of the case. 


MASSACHUSETTS.—With interest thereon semi-annually at the 
rate of ...... % per annum, during said term, and for such 
further time as said principal sum, or any part thereof, 
shall remain unpaid. 


With interest at the rate of ...... % per annum, payable semi- 
annually during said term and until the same sum is paid 
in full. * 
With interest at the rate of ...... % per annum, payable semi- 


annually, hereby waiving all right of notice thereon. 
MICHIGAN.—With interest at the rate of 7% per annum pay- 


able at the ..........+ Bank, value received. 
MEO sacndscccaas Bank, value received, with interest at the rate 
of 7% per annum after maturity until paid. 
With interest at ...... % per annum, and after maturity 7 % in- 


terest until paid. 
This note has jointed Memo. attached, to be kept by 
the maker, saying: My note for §.......... will be due 
sovaneeidinien at the ............ Bank. See toit. No notice will 
be sent me from the bank. Rather a good idea! 


MissourRI —For value received with interest at 8% per annum 
en payable semi-annually ; and if interest is not 
paid when due it is to become part of the principal and 
bear the same rate of interest. 


MINNESOTA.—With interest at the rate of ........ % per annum 
until paid. The interest until maturity has been paid. 


NEBRASKA.—At the said bank in .......... , with interest at ...... % 
per annum, payable ...... annually from maturity until paid. 

For value received, with interest at ...... % per annum, payable 
annually from ............ until paid. 

On10.—With interest after maturity at the rate of 8 % per an- 
num until paid. And we jointly and severally do hereby 
authorize any attorney at law to appear for us, or any of 
us, in an action on the above note brought against us, or 
either of us, by said ............ ank, at any time after said 
note becomes due, in any Court of Record in the State of 
Ohio, or elsewhere, to waive the issuing and service of pro- 
cess against us or any of us, and confess a judgment in 
favor of the said ............ Bank against us or any of us 
for the amount that may then be due thereon, with interest 
at the rate thereon mentioned and costs of suit ; and also 
in behalf of us, or any of us, to waive and release all errors 
and the right of appeal in said proceedings and judgment, 
and all proceedings, petitions and writs of error thereon. 

This note has a rubber stamp memo.: This note is 
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due on the date named herein and not on the day follow- 
ing. Your credit at this bank will depend largely upon the 
attention this note receives at maturity. 

With interest after maturity at the rate of 8 % per annum. This 
note is given in payment of ............ 


PENNSYLVANIA.—Without defalcation for value received. 


Without defalcation for value received, the endorser of this note 
hereby waives notice of demand, non-payment and protest. 

Another form substantially as above adds: And if this note 
is not paid at maturity, I hereby confess judgment for the 
above sum, and authorize the Prothonotary or clerk of any 
court of record to enter judgment hereon for the amount 
hereof with interest and costs, and an attorney’s commis- 
sion Of ........ per centum for collection, and hereby waive 
exemption and inquisition, and confess condemnation of 
real estate. 


VERMONT.—With interest semi-annually. 


VirGcinia.—In gold coin of the United States of America of the 
present standard of weight and fineness, or its equivalent. 
Negotiable and payable at the ............ Bank. Value re- 
ceived. And we,the maker and endorser of this note, hereby 
jointly and severally waive the benefit of the Homestead 
and all other exemptions as to this debt, and hereby au- 
thorize and appoint ............ our true and lawful attorney 
for us, and in our names, place and stead, to confess judg- 
ment on the within note, at any time after maturity, in 
any proper court or clerk's office, for any amount which 
may be due thereon, together with interest costs and char- 
ges, and release all manner of errors in entering of said 
judgment or any process or proceedings thereon. 


For value received, negotiable and payable without offset at 
an Bank. Homestead and all other exemptions 
are hereby waived by the makers and endorsers of this note. 


LOANS WITH COLLATERALS. 


Some 45 specimens (from 16 States) of loan notes secured by 
collateral are exhibited; the wording naturally differs, but the 
limit of our space preclude the printing of them all. They all 
contain, in addition to the list of securities pledged for the pay- 
ment of the note, the usual authority given to the bank or its 
assigns, in case of non-performance of the promise to pay, to sell, 
assign, transfer and deliver these securities or any part thereof 
without notice or advertisement, either at public or private sale, 
and to apply the proceeds in payment thereof; the borrower to 
receive credit for any balance of the net proceeds of such sale re- 
maining after payment of all sums due by him to the bank; in 
case of deficiency he promises to pay the same to the holder on 
demand. 

Many of the notes also authorize the bank or the holder of 
the note to become the purchaser of the whole or any part of 
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securities without any right of redemption. In some cases such 
authority is only given when sale is made at a brokers’ board 
or at a public sale. 

Some forms, in giving power of sale, state: In case of the 
non-payment of this note at maturity or at the expiration of any 
time to which the same may be extended. 

In case of depreciation in the value of the securities pledged or 
hereafter pledged, in the judgment of the bank, the borrower agrees 
to furnish on demand further security as may be satisfactory to 
the holder; in some cases, so that the market value of the pledged 
securities shall always be at least ........ % more than the amount 
of this note. : 

Failure to deposit such additional security as may be required 
makes the note due and payable forthwith. 

A Connecticut form requires any margin called to be deposited 
within 96 hours after request; a Maryland form limits the time 
to two hours; other forms require deposit of margin or addi- 
tional security immediately on receipt of notice mailed to ........ 
Many forms contain a mention of the present market value of 
the security pledged. 

It should always be stated when mentioning the securities 
pledged, that this term includes any subsequent substituted securi- 
ties and also additional securities that may be given. 

Some forms, instead of giving power of sale to the bank, or 
its assign or assigns, say or any other lawful owner of this note. 

An Illinois form pledges the collateral as security for the pay- 
ment of the note, and of any other liabilities, either direct or con- 
tingent, of the undersigned to said bank, or to the legal holder or 
owner of said note, due or to become due or that may hereafter 
be contracted. 

Another form from Illinois gives also power of sale to the bank 
in case of insolvency of the undersigned in any manner evidenced ; 
it also authorizes the bank to apply any funds which may bein 
the hands of the payee or holder to the credit of the maker, to be 
immediately applied to the payment of the note. 

A Michigan form states: The above-named amount is loaned 
to the maker for the purpose of being invested in .......... , and for 
no other purpose, and it is hereby agreed that .......... shall be the 
property of said bank until sold, and when sold, the proceeds of 
such sale shall be the property of said bank until the note is paid 
according to its terms. 

A New York form begins this way: Received of the 


eee eeeeeeeee 


NE innit dollars under a credit which I have this day opened 
with said bank, to be returned on notice from either party, with 
interest at the rate of ...... % per annum, and I have pledged with 





ny ee 








SAVINGS AND TRUST DEPARTMENT. 965 


the said bank as security therefor .......... ; then follows the usual 
description of securities and authority to sell in case of non- 
payment. 

A Virginia form,in pledging the collateral,says: With authority 
to use, transfer or hypothecate, or rehypothecate, said collaterals, 
it being reyuired, on payment or tender at maturity of above 
account, that the holder thereof shall return an equal quantity of 
said securities and not the specific security deposited. 

A California form says that in case of deterioration of any of 
the securities, or fall in their market value, J hereby promise and 
agree to reduce the amount of debt, or to increase the security in 
proportion to such deterioration or Cecrease of value. 

A Massachusetts form has a special guarantee note reading as 
follows: Know all men that for value received, and waiving all 
right to demand and notice, I hereby guarantee to the ............ 
Bank or its assigns, the payment at the office of said bank, of the 
amount due, or to become due upon a certain promissory note 
GP ciecuiiatees ID ccwesntnsntte » SEMIN BY occese+ecec , payable 
with interest semi-annually at the rate Of ............ % per annum. 
In witness whereof, etc. 

A memorandum receipt from Maryland reads: This certifies 


CINE ctttnavaneen has deposited with the ............ Bank as collateral for 
a loan of §$.........., as recited in a note of even date herewith and 
subject to the conditions therein stated ........... This memorandum 


is endorsed Not negotiable. 
LOANS ON PASS BOOKS. 

Such loans are not authorized by Savings banks in some States, 
notably in New York. Only a few forms for such loans were re- 
ceived. 

The following are typical forms, the first from Vermont: 

saisibeintinliide after date, for value received, I promise to pay to the 

aenemenin Bank or order §............, with interest, having de- 
posited with same bank as collateral security for the pay- 
ment of this note and the debt represented thereby .......... 
Bank Book No. .......... , and I hereby authorize the Treas- 
urer of said bank to charge the amount of this note to 
said account in case of non-payment of this note at matu- 
rity, or at the expiration of any time to which it may be 
extended. 

From Maine: 

wtiniintinan from date for value received, I promise to pay to the 

order of the .......... Bank the sum of §.......... , with interest 
semi-annually at ...... % per annum until paid, and to be 
compounded if not paid promptly. My bank deposit book 
is hereby assigned to said bank, as collateral secu. 
rity of the payment hereof, and the bank is authorized to 
charge the amount due hereon against said deposit if not 
paid promptly. 
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From California (part) : 


As collateral security for the payment of above note, and the 
interest to grow due thereon I have on the above date de- 
posited with and hereby assign and pledge to the ............ 
Bank my account in said bank represented by pass book 
: ene , which at this time shows a balance due me of 
Paiitceiceny And should the said note or any part thereof, 
or the interest to grow thereon, remain due and unpaid 
after the same should have been paid, according to the tenor 
of said note, I hereby irrevocably authorize and empower 
ST Bank or its successors and assigns to charge 

" up to my account, the amount of said note and interest 
without any further or other notice to me hereof. 


As will be seen, these loans are made by the bank to its de- 
positors, upon their account in the bank; they are at times a 
great accommodation to depositors who require money for a 
short time and do not wish to draw on their account previous to 
interest time, thereby losing three or maybe six months’ interest; 
such loans are, of course, quite safe to the bank and will bring 
interest at a larger rate than allowed the savings deposits. 

Loans are frequently made by banks of deposit and Trust 
Companies on the security of Savings bank pass books; these 
loans are safe enough, but we wish to caution the banks as to 
some of them, and this should be their ‘‘don’t’’ rule: 

1. Don't loan on a simple order for payment; should the depos- 
itor die before payment your order may prove to be of 
little value, although you have possession of the pass- 
book. 

2. Don’t loan on an account ‘‘in trust for’’ nor on a joint ac- 
count without both parties’ signatures, nor on accounts 
entitled executor, administrator, guardian, trustee, etc. 

3. Don’t loan without an assignment to you duly executed. 

4. Don’t loan in any event before sending to the Savings bank 

to verify the balance in the book. 

5. Don’t loan without some acknowledgment from the Sav- 
ings bank that they have noted the assignment to you. 
NOTICES OF INTEREST DUE. 

There is but little variation in these notices, which are sent to 
borrowers at interest time; they usually read that ‘‘the interest 
on the loan made to you by the bank is due and payable 
at the bank.” 

Almost all of them contain a request to return the notice with 
remittance; some state also that it will serve as a receipt, and 
at the bottom of the form is printed ‘‘Received payment of above;”’ 
but the better forms are jointed, a regular receipt being attached. 

The following are printed on some forms: 

Your prompt attention will oblige. 
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Punctual payment is expected. 
Please send check. 
Payment on or before said date is requested. 


Please be prompt as there is no grace on the payment of in- 
terest. 


A number of forms giving notice of maturity of notes have 
been placed under the above heading; it is somewhat difficult to 
divide such matter, as some forms cover both subjects. The 
notice of maturity varies but little, and usually reads: Your note 
for $ ..:.c0 and interest §........ falls due on the ......... As in the 
case of notices for interest, they carry a request to present or 
return the notice with remittance. Many of these forms are also 
jointed, the second part being a memo. retained by the bank. 

A Missouri form says: All notes owned by this bank must be 
paid or renewed at maturity, as we make our loans on this con- 
dition only. 

A Pennsylvania form mentions: Checks offered in payment 
should be certified. 

NOTICES OF INTEREST OVERDUE. 

Only a few of such forms were received. 

A Missouri form reads: We regret to find the interest on your 
loan unpaid We are not allowed to carry past due interest, as it 
makes such a bad showing in our bank statement, so please pay at 
once. 

Another form reads as follows: Your agreement with this bank 
requires you to pay a month's interest in advance. It is abso- 
lutely necessary that borrowers should fill their part of the con- 
tract. Interest on your loan account amounting to §............ is 
now past due, and prompt payment of the same is expected. You 
are respectfully notified that we cannot continue loans where this 
condition is neglected. 

An Indiana form is used for past due interest and principal. It 
reads: @.......... interest and your note for §............ Was due ........+. 
The same must be paid or renewed withinfivedays The law forbids 
our carrying over past due paper, hence the above notice must be 
complied with. 

RECEIPTS FOR PRINCIPAL AND INTEREST. 

Many of these receipts are jointed, the second part being in the 
form of a memo. to be kept by the bank. 

Some receipts for interest state that the same is endorsed on 
said note as interest paid to said date. 

Receipts for principal are usually for payment on account; some 
state that the same is endorsed on said note as a payment on the 
principal sum, or on account of principal, or being part principal on. 

Some receipts are used for interest and principal. A New Hamp- 
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shire form reads: Received of ........... — ee , to apply on note 
Oe dated .......... , as follows: Interest from .......... ee 
ee , On account of principal, §.......... EY wickekanscab Balance 


due on note, §.......... 
LOAN LEDGERS AND RECORDS. 


Every form received was loose-leaf or card; it is difficult to 
describe them, as nearly every bank has a system of its own for 
recording its loans; some forms describe not only the note, pay- 
ments on account, interest due and paid, balance due, etc., but 
also give names of endorsers, if any. 

Some of the forms are known as ticklers, keeping track of in- 
terest only. 

From Maine come separate forms giving complete records of 
Collateral loans and corporation loans. 


CHANGING RATE OF INT&REST. 


These forms are notifications sent borrowers that the rate of 
interest on their collateral loans will be ...... | eee ; the 
usual reading is: We beg to advise you that on and after ............ 
the rate of interest on your demand loan due (or held by ) this bank 
will be at the rate of...... % 

A Pennsylvania form adds: Trusting this will be satisfactory, 
we remain, etc. We are harassed with doubts as to the satisfaction 
of a borrower when receiving notice that a stiff money market 
mikes it necessary for the bank to mark up his interest to a high 
figure. 

COLLATERALS. 

Some banks, in making collateral loans, take not only an or- 
dinary collateral note, but in addition require a Pledge of Collat- 
eral. A Michigan form states that Having this day deposited and 
pledged with the.......... LE , of which I am now owner, and 
against which there are no liens or claims of any sort, to be held by 
said bank as collateral security to my note, .......... ET isnennnines , for 
ee , and for all renewals of the same or any part thereof, and 
the interest on such note or renewals; and for any and all other 
indebtedness due or to become due, from. .......... , whether such in- 
debtedness shall have been heretofore or shall hereafter be con- 
tracted to said bank, and for the performance of any and all other 
terms and conditions of said note and indebtedness. Then-follows 
at length the usual power given the bank in case of non-payment. 

The other forms are simple, and relate to the following: 


Requests for exchange, containing list of collaterals desired 
and collaterals offered in substitution. 

Requests for additional collateral to make good the required 
margin. 

Receipts for collateral surrendered on payment of loan. 
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Receipts for coupons cut off from bonds held by the bank as 
collateral. 


Applications for renewals of notes, with described collateral. 
SUNDRIES, 

We find among other sundries an application for a loan on 
personal security (from Minnesota); the applicant gives his oc- 
cupation, address, references, and offers his personal note with 
endorsements and collaterals as per list. This is the only appli- 
cation form of this character displayed. There is also an agree- 
ment for the pledge of securities somewhat similar to the pledge 


‘described under the heading of collaterals. 


A Massachusetts form gives the following notice to the maker 
(and presumably the endorsers, if any) of a defaulted note: On 
account of the default in the conditions in a certain note signed 
OT inisictisainin and dated ..........; said note will, on the ......... day of 
ehcainaae be placed for collection in full in the hands of our attorney, 


(Zo be continued in the next number.) 


Savings Statistics. 


In accordance with a resolution adopted at the last meeting 
of the Savings Bank Section of the A. B. A., a call will shortly be 
made on the members for a statement of their deposits, withdraw- 
als, rate of interest, etc.,for the years 1903, 1904 and 1905; it was 
stated at the meeting that the member banks had on deposit 
about 70% of the total estimated savings in the United States. 
The total amounts withdrawn and deposited yearly in the sav- 
ings banks are unknown, and there is also reason to believe that the 
figures of total deposits given by the Comptroller of the Currency 
are incomplete and much below the actual amount. If the mem- 
bers of the Savings Bank Section respond promptly to their 
Secretary's call, the collated figures will prove most interesting 
and valuable to the savings fraternity. We understand that the 
returns are for the use of the members only, and will not be com- 
municated to others, nor published in any way. 
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TRUST AND JOINT ACCOUNTS. 


INFORMAL ADDRESS DELIVERED BY WILLIAM HANHART, SECRETARY 
OF THE SAVINGS BANK SECTION, AMERICAN BANKERs’ ASSOCIA- 
TION, BEFORE BROOKLYN CHAPTER, AMERICAN INSTITUTE OF 
BANK CLERKS, THURSDAY, NOVEMBER 2, 1905. 


At the kind invitation of Mr. Fisher, the Chairman of your 
Educational Committee, I have come to-night to have a talk 
with you, my fellow members of the Brooklyn Chapter, on the 
subject of joint and trust accounts; and, before entering into the 
matter, | would like to say that my remarks are purely informal, 
that I do not mind at all being interrupted, and, indeed, will 
welcome any question or inquiry that you may see fit to make. 
If anything that I say does not appear to you quite clear or 
correct, please say so, and I shall do my best to make the mat- 
ter thoroughly clear, and I have no doubt that I shall myself 
gain knowledge from you, as you are all practical men, and | 
know that many of you have given considerable attention to this 
subject. 

We will first consider the question of the so-called joint accounts 
that areopened by thousands upon thousands of depositors in Sav- 
ings banks, and also (but mainly outside the State of New York) in 
Trust Companies, and State and National banks having Savings 
departments. The laws of our own State of New York are such 
that a sharp division has been made between the different kinds 
of banks, and it may be said that, outside a few national banks 
having savings departments, but few savings accounts are opened 
in New York State in any other financial institutions than regu- 
lar Savings banks. The National Bank Act does not prohibit 
National banks from opening savings departments, and as these 
banks cannot be interfered with by State laws, a few have taken 
advantage of this and have opened regular savings departments, 
where accounts are received on practically the same terms as in 
our regular savings banks. In the West, Northwest and also in 
the South, the division between the different banking institutions 
of each State is not as sharply drawn, and, therefore, many 
Trust companies and State banks as well as National banks re- 
ceive savings deposits. _ 

Joint accounts, as such, have been opened in banks since banks 
exist ; a partnership is a form of joint account, but I will not dis- 
cuss that question now, and will confine myself to such accounts as 
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are opened, as I said before, in Savings banks, Trust Companies, 
and banks having savings departments. 

The condition of these accounts is usually that either one of 
two depositors may withdraw funds from the account which is 
opened in the joint names of these two depositors. When they 
present themselves to a bank, desiring to open a joint account, 
it is the usual practice to make them sign some form of declara- 
tion, by which they agree with each other and with the bank that 
either of them may withdraw the funds at any time, and they 
also mutually agree that the bank may pay the survivor in case 
of the death of either. It is true that some banks do not re- 
quire such declarations, and I know of several in our city who re- 
ceive such accounts without any signed declaration whatever, 
merely stating to the depositors at the time of opening that the 
bank will pay either of them or the survivor. 

This question of survivorship contains the key to the situation. 

As a matter of fact a joint agreement between two parties to 
deposit certain moneys in a bank subject to the order of either 
is perfectly valid, and undoubtedly safeguards the bank in making 
payment, but when paying to the survivor, with knowledge of 
the death of one of them, other questions arise: What about 
the rights of creditors? What about the inheritance tax? What 
about the heirs? What about the the rights of the administra- 
tors should the depositor die intestate? You will see that this 
is a somewhat complex question. As a general rule it may be 
stated that no man may make his will except by going through 
certain forms, as stated in the law; for instance, the will has to 
be signed by two witnesses, and at the death of the party it has 
to be presented before a probate court. Notice is thereby given 
to heirs and creditors, and in this way the law protects the de- 
scent of property. Then comes the matter of inheritance taxes, 
which, as you know, have to be paid in this State to the Comp- 
troller. A payment by a bank to the sarvivor of a joint ac- 
count without notice to the Comptroller would interfere with and 
defeat the collection of the tax, and, according to legislation 
enacted quite recently, would render the bank liable to a fine of 
$1,000. The rights of creditors must be maintained at all haz- 
ards. This reminds me of a little story told by a very intelligent 
colored delegate at the last Convention of the American Bankers’ 
Association in Washington. He stated that in Virginia, where he 
resided, if a man insured his life for $10,000 in favor of his wife, 
and thereupon died, his wife would get that $10,000 regardless 
of any claims of creditors; but should the wife die first and he 
afterwards, this money could undoubtedly be attached by the 
creditors; yet, said he, if he lived, and two years afterwards 
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married again, and had the name of his new wife on the policy, that 
$10,000 would again become free from any claims of creditors. 
These $10,000 were in danger from creditors (which, by the way, 
he called God’s chosen people in Virginia) during the interval 
between the death of his first wife and his second marriage. The 
moral of this story has nothing to do with the subject that | 
am talking to you about, but it seems evident that, should you 
be so unfortunate as to lose your wife, the best thing you can 
do is to immediately, without any delay whatever, marry a 
second one, for in the interval your property is in jeopardy from 
your creditors. 

To return to our subject. You will see that these joint ac- 
counts, which are very popular in the East, and I understand are 
frequently used also in the West, have many drawbacks connected 
with them; they also entail a certain amount of care and trouble, 
for not infrequently does the bank receive notice from one of the 
parties, or the heirs of one of the parties, demanding payment 
as against the other depositor; yet, it is well not to lose sight of 
the fact that these accounts have proved so far to be usually 
safe enough to the bank. A proper agreement between the two 
depositors and the bank, carried out by the bank when it pays 
the survivor in the absence of adverse notice, is usually a good 
defense to the bank. The real ownership of the fund is beyond 
the knowledge of the bank. The fund is a common fund which can 
be withdrawn only on the order of either one of the two deposi- 
tors, and so long as the bank strictly observes this agreement, 
I fail to see any real danger. We are often apt to worry over 
matters of this kind, because we know that even lawyers dis- 
agree as to the legal standing of these accounts, but so long as 
the bank is safe we need not look further, and it is this point 
that [ have in view in discussing the subject to-night. The bank 
must be safeguarded at all hazards. 

It has been proposed that some form of statute be enacted that 
would regulate these joint accounts in this as well as in other 
States, but [ do not think that such proposal would be either 
practicable or, as a matter of fact, desirable. Although a stat- 
ute may be drawn to merely legalize the position of the bank in 
so far that it would permit payment to the survivor without 
question of ownership, yet this very question of ownership is 
bound to turn up frequently, and the courts will be sure to dis- 
agree in the future as they have in the past on this subject, the 
main reason being that the property rights of every one of these 
joint accounts may be different from the other. When these ac- 
counts are brought up in the courts, the status of that particu- 
lar account is gone into, the facts and circumstances relating to 
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it are brought forward by testimony, the particular conditions 
existing at the time when the deposits were made are inquired 
into; in fact the whole matter is brought up for decision, based 
on the testimony received, and with very little regard to any 
agreement, declaration, by-laws or even statute law. My conten- 
tion is that these accounts opened so freely are of the greatest 
convenience to depositors who, as a rule, do not desire to make 
a will; in fact many of them absolutely refuse to do so. Take 
the case of a man and wife whose savings amount to a few 
thousand dollars; they place that money in an account controlled 
by the husband and wife with an understanding that at the death 
of one of them the fund, or the balance of the fund at the time, 
shall be payable to the survivor. A tax gatherer will say that 
he is in this way cheating the State out of an inheritance tax, 
but you will remember that these accounts are usually for small 
amounts, and even the total of them would not benefit the State 
very much in the way of taxes. Lawyers will say this clashes 
with the Statute of Wills, but then the Statute of Wills was made 
to protect and benefit our citizens and not to interfere with a 
disposition of such moneys as I have just made mention of. 
Creditors also may be left in the lurch at the death of one of the 
parties, but they have a remedy during life of both parties. 
Takingit altogether, these accounts may be considered safe enough 
to the bank, and there is no doubt of their great convenience to 
depositors; but the bank should be extremely careful in handling 
them. I would first say that no such account should be received 
by the bank without a declaration signed by both depositors 
agreeing that this fund and any further deposits thereon shall be 
subject to the order of either of the two depositors and that the 
bank may pay the survivor at the death of one of them. This 
declaration should be printed on the signature cards, and might 
also be printed on separate sheets, a copy of which may be given 
to each depositor, drawing his attention to the terms of this de. 
claration. Any notice received by the bank regarding an account 
places the bank on inquiry. In these joint accounts particularly 
should the bank be careful, and when any notice of disagreement 
or claim is received payment should immediately be stopped until 
allthe circumstances are inquired into. Do not pay a joint account 
lightly or carelessly, and remember that the fund, being under the 
control of two depositors, and you not knowing who actually 
owns it, and not knowing the respective property rights, any 
adverse notice should be sufficient to stop payment onthe account. 

To recapitulate, I wiilsay: Open no joint account without the 
signed declaration of both depositors covering the points as 
above mentioned; second, do not pay if you have any adverse 
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notice from any source; third, do not pay without the produc- 
tion of the pass book; I mention the latter for the sake of regu- 
larity, but, asa matter of fact, it is well understood by all Sav- 
ings banks. 

In joint accounts particularly the pass book must be pro- 
duced for any payment, and, should it be lost, affidavits should 
be required as to its loss by both parties interested. 

We will now take up the matter of trust accounts. 

Regarding these accounts, the atmosphere has been cleared 
considerably, in this State at least, since the last decision of the 
Court of Appeals, which declares them to be tentative trusts only, 
revocable at will, and that they become legal and valid trusts 
only at the death of the trustee, when the balance on hand be- 
comes payable to the beneficiary. This decision has been criticised 
as amounting to judicial legislation, and, as you well know, the 
courts in this country have no legislative power; yet, it is so 
clear and so valuable in so far that it has settled this question 
for good; so useful in so far that it does justice to these accounts‘ 
and also so reasonable because confirming the practice in force 
for so many years, that | have no doubt it will stand as a rule 
guiding trust accounts in the State of New York. There is at 
present a statute included in the banking laws of this State per- 
mitting payment by the bank to the beneficiary at the death of 
the trustee; it reads as follows: 

“When any deposit shall be made by any person in trust for 
another, and no other or further notice of the existence and 
terms of a legal and valid trust shall have been given in writing 
to the bank, in the event of the death of the trustee, the same 
or any part thereof, together with the dividends or interest there- 
on, may be paid to the person for whom the deposit was made.’”’ 

Please notice the word may; this is merely permissive, but 
does not settle the ultimate ownership. 

The Court of Appeals rule in the Totten case is much more 
thorough; it says: 

‘‘A deposit by one person of his own money in his own name 
as trustee for another, standing alone, does not establish an irre- 
vocable trust during the lifetime of the depositor. It is a tenta- 
tive trust merely, revocable at will, until the depositor dies or 
completes the gift in his lifetime by some unequivocable act or 
declaration, such as delivery of the pass book or notice to the 
beneficiary. In case the depositor dies before the beneficiary, with- 
out revocation, or some decisive act or declaration of disaffirm- 
ance, the presumption arises that an absolute trust was created 
as to the balance on hand at the death of the depositor.” 


To finally settle the question, however, it would be desirable 
that this rule be enacted into legislation, and I would like to see 
your State Association of Savings Banks bring the matter up ip 
Albany and have it settled once for all. Of course I merely refer 
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to the trust accounts that are so freely opened in the banks by 
one person in his name in trust for another. Some of the ob- 
jections that I mentioned to the joint accounts exist also as to 
trust accounts. Under this rule of our Court of Appeals the 
depositor is undoubtedly now permitted to make a will through 
the savings banks in a different way than that which is clearly 
stated in the statute law; he may also avoid payment of the in- 
heritance tax, and the rights of creditors are not recognized. All 
these objections are frequently made, and I know that few law- 
yers approve of these accounts; yet, if we look in the matter 
thoroughly, we will find a statute covering somewhat similar 
cases now in force in our state; I refer to the statute making 
the proceeds of a. life insurance policy payable to the surviving 
beneficiary regardless of the claims of creditors; in such cases a 
man practically makes his will without regard to the Statute of 
Wills. You may say that he may cheat his creditors in that way, 
and, as a matter of fact, if my life was insured for $10,000, pay- 
able to my wife, and I should die to-morrow, the $10,000 would 
be paid to my wife under this statute without regard to any 
creditors’ claims that might exist against my estate; of course I 
mean that the money would be paid if the insurance company 
would have enough left after paying salaries of $100,000 to 
$150,000, political contributions to campaign funds and other 
expenses; this insurance statute covering these cases practically 
makes them tentative trusts, revocable at will, because I may 
stop payment of premiums at any time or may change the bene- 
ficiary at will. 

As a further similarity I may mention that as in Savings 
banks the amount of any one account is limited to $3,000, so 
there is also a limit to the insurance that is free from creditors’ 
claims; this limit being the amount of insurance that a yearly 
premium of $500 may purchase. 

To conclude. You will see that trust accounts are somewhat 
safer to the bank than joint accounts, although it is my conten- 
tion that joint accounts properly handled with care and caution 
may be considered as safe to the bank. I would like now to re- 
quest you to ask any questions that you may see fit on the 
handling of these accounts in a bank, and I may mention that 
for eighteen years I have handled both joint and trust accounts 
in a savings bank in this city, and am glad to say that not a 
penny was ever lost by the bank. We had occasionally some 
trouble with them, and were sued frequently enough, but by in- 
terpleading in some instances and in others by pleading in the 
courts, the bank always managed to free itself from liability. 
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SAVINGS BANKS PRINTED FORMS. 


The following circular letter has been sent to the members of 

the Savings Bank Section of the American Bankers’ Association : 
NEW YORK, November 11, 1905. 

At the last convention of the Savings Bank Section of the American Bankers 
Association, the question of reproducing and printing a selection of the printed forms 
represented in the collection which was exhibited at headquarters during the Conven- 
tion and which attracted so great an interest, was referred toa Committee composed of 
Ex-Chairman Sprague, Vice-Chairman Latimer and the Secretary. 


The Committee proposes to reproduce in print such selection of the most typical 
forms as they may determine upon, no attempt being made to give the size or type, 
but merely giving the text of the matter; forms will be selected from each subject 
according to the list enclosed, and the book will be arranged on the loose leaf plan, so 
that should later on new forms be received and published, separate sheets may be 
sent to all subscribers to take the place of others, or to be added to the book, and 
placed in their respective places, 

The book is proposed to be about 9x12 inches. 


The price cannot be determined before hand, as it will greatly depend on the 
number of subscriptions received; and for the purpose of ascertaining how many 
copies will be wanted, we enclose a subscription blank, which please fill in and return; 
you will see that at all events the price will not exceed $12 per book, and may be less, 
according to the answers received; on receipt of these replies, the compilation of the 
book will be undertaken without delay. 

We may also state that some five years ago the Trust Company Section issued a 
somewhat similar book of forms, the price of which was not to exceed $20, and which 
sold very freely at $12 per copy; the forms for Savings Banks are more numerous by 
far and the book is expected to be considerably larger. 


To the non-members of the American Bankers Association the price will be 
higher; say $15, as compared to $12 to members. 


The Committee will feel indebted to the members for any suggestions on the 
above proposals, which are merely tentative and designed to bring forth the wishes of 
the majority of our members. 

The sooner we hear from you, the sooner this work will be undertaken and 
brought to conclusion, therefore, I shall feel obliged for a prompt reply enclosing 
your subscription and with suggestions as to any modification of the general plan. 
outlined above. The Committee particularly request the Banks that have not as yet 
sent specimens of their Printed Forms to forward them without delay to the Secretary, 
as it is desired to make the selection truly representative. 


Yours respectfully, 


WILLIAM HANHART, 
Secretary Committee on Savings Banks Printed Forms. 
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SYNOPSIS 


OF 


Lectures oN CoMMERCIAL Law, 
Delivered before New York Chapter by Thomas B. Paton. 


Lecture II. The Essentials of a Business Contract. 


DEFINITION AND CLASSIFICATION; SPECIALTY AND SIMPLE CONTRACTS. 

. CONTRACTS UNDER SEAL. 

. WRITTEN AND UNWRITTEN CONTRACTS. 

. EXPRESS AND IMPLIED CONTRACTS. 
EXECUTED AND EXECUTORY CONTRACTS. 
THE FOUR ESSENTIALS OF EVERY CONTRACT, 

a. Parties. 

b. Consideration. 

c. Assent, 

d. Subject matter. 
PERFORMANCE OF CONTRACTS. 


TH acts and transactions in our business life are largely the subject of contract. 
Out of contracts, express or implied, declared or understood, grow rights, duties 
and obligations. If all contracts, express or implied, were carried into full effect 

by the parties, the law would have no office but that of instructor or adviser. It is be- 
cause they are not carried into effect and that they may be carried into effect, that the 
law exercises a compulsory power. The law finds out what a contract means and 
then enforces it, unless it contains something of an illegal nature or unless, while 
thought to be a contract, it is insufficient in law to constitute such. 

People sometimes acquire a right of action against other people, independent of 
contract, because of what is called, in law, a tort. A tort is a private wrong or injury 
done by one person to another. To show the distinction between torts and contracts, 
if A, for sufficient consideration, delivers his written promise to B to pay him $1ooand 
then refuses to do so, this constitutes a contract which gives B a right of action 
against A to compel its performance. But if A strikes B, or slanders his character, 
or publishes libelous matter concerning B, the latter has a right of action against A, 
not by reason of any contract, but by reason of the wrong or injury done, which is 
called atort. But, as said, acts and transactions of the world of business are almost 
entirely matter of contract, and the law of contracts is the basic law governing com- 
mercial operations. 

DEFINITION AND CLASSIFICATION ; SPECIALTY AND SIMPLE CONTRACTS. 

A contract, in legal contemplation, is an agreement between two or more parties 
for the doing or not dving of some particular thing. , 

There are several classes into which contracts are divided. One broad division, 
including all contracts, is two-fold—specialty contracts and simple contracts. A specialty 
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contract is one which has been reduced to writing and attested by a seal. Contracts 
of record, such as judgments, are sometimes called specialty contracts. All contracts 
which are not specialties, whether written or unwritten, are simple contracts. They 
are sometimes called parol (by word of mouth) contracts, and this term has been 
held to apply to written, as well as unwritten, contracts not under seal. 

CONTRACTS UNDER SEAL. 

Contracts under seal were formerly the most important class in the law, the mak- 
ing of a contract by means of affixing a seal being regarded as a more weighty and 
solemn act than when the seal was not used; and at the present day sealed instru- 
ments have a longer life before they are outlawed by the statute of limitations, than 
unsealed contracts. Originally, there was reason for this, when each man’s private 
seal was distinctive and characteristic and was attached to his more weighty contracts, 
such as deeds and mortgages. But at the present day the private seal is no longer 
distinctive ; the mere writing of the word “‘seal’’ or the letters “L. S.” opposite the 
signature will answer the purpose (see sec. 13 Statutory Construction Law) and so far 
as having any added value because of solemnity or a distinctive characteristic of the 
signer, it isa mere farce. In several of the States private seals have been abolished 
entirely, and their chief effect, where they are still recognized legally, is to prolong the 
period upon which an action may be brought upon theinstrument. If a mansignsan 
ordinary written contract, without seal, he remains liable on it in this State for six 
years only ; if he adds a scroll—a little dash of the pen—to his signature he is liable 
on the instrument for twenty years. This seems ridiculous. 

Our Real Property Law does not seem to require anything more than that the 
conveyance be ‘‘in writing and subscribed” and conveyances of real property, acknow!- 
edged by the person executing, as provided by law, may be recorded. But the 
ancient custom of affixing seals to deeds and mortgages still prevails, and their use 
is continued, probably, in view of our statute of limitations which provides that actions 
may be brought within twenty years “upon sealed instruments or judgments” and 
within six years “upon contracts express or implied, except sealed instruments or 
judgments.” In the statute providing short forms of deeds and mortgages, the at- 
testation clause also contains the recital: ‘‘ Hereunto set my hand and seal;” which 
seems to indicate the necessity of the continued use of seals; a necessity no longer 
founded on reason, but simply because of greater advantages given the holder of sealed 
instruments, by arbitrary provision of law. Concerning conveyances of real property 
by corporations, the form of certificate of acknowledgment prescribed for the certi- 
fying officer is “that he knew the seal of said corporation and that the seal affixed 
to said instrument was the corporate seal,” etc>, but there is also the provision: “If 
such corporation have no seal, that fact must be stated in place of the statements 
required respecting a seal.’” The Negotiable Instruments Law contains two provisions 
concerning the use of a seal. One provision is (Sec. 25) that ‘the validity and nego- 
tiable character of an instrument is not affected by the fact that it * * * bearsa seal.” 
The other (Sec. 261) is that a notarial protest must be “under the hand and seal of 
the notary making it.’”’ 

When seals come to be finally and entirely abolished, then the old division between 
specialties under seal and simple contracts will disappear. 

WRITTEN AND UNWRITTEN CONTRACTS. 

Another division of contracts is into written and unwritten. It is not necessary to 
the validity of a contract that it should be in writing unless some statute requires it, 
or from the nature of the subject and the uses to which the contract is to be put, 
writing is essential. For example, aman, for sufficient consideration, might orally 
promise to pay another a sum of money the following day, and the oral promise 
would be a good contract, but a negotiable promissory note would not serve its 
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purpose as a transferable obligation forthe payment of money unless the promise was 
in writing. Our Negotiable Instruments Law provides among other requisites of 
negotiability that the instrument “must be in writing and signed by the maker or 
drawer;” but the law does not go to the extent of prescribing the material of which 
the writing must consist; there is no requirement of ink, as there should be, and a 
lead pencil check or note is legally valid. Neither is there specification of the man- 
ner in which the signature may be made; while a signature is a necessary part of a 
negotiable instrument, the initials of the signer or even his mark may be sufficient. 

Mention was made at the last meeting of the English Statute of Frauds which 
required certain contracts to bein writing. The re-enactment of this statute in the 
state of New York will be found as part of our Personal Property Law, which pro- 
vides by section 21: 

“Every agreement, promise or undertaking is void, unless it or some note or 
memorandum thereof be in writing, and subscribed by the party to be charged 
therewith, or by his lawful agent, if such agreement, promise or undertaking 

“1, By its terms is not to be performed within one year from the making thereof; 

“2. Is a special promise to answer for the debt, default or miscarriage of another 
person ; 

“3. Is made in consideration of marriage, except mutual promises to marry ; 

“4, Is a conveyance or assignment of a trust in personal property ; 

“5. Is a subsequent or new promise to pay a debt discharged in bankruptcy ; 

“6. Is a contract for the sale of any goods, chattels or things in action for the 
price of $50 or more, and the buyer does not accept and receive part of such goods, 
or the evidences, or some of them, of such things in action; nor at the time pay any 
part of the purchase money. 

“If goods be sold at public auction and the auctioneer at the time of the sale 
enters in a sales book a memorandum specifying the nature and price of the property 
sold, the terms of the sale, the name of the purchaser, and the name of the person on 
whose account the sale was made, such memorandum is equivalent in effect to a note 
of the contract or sale, subscribed by the parties to be charged therewith.” 

The principal contracts which must be in writing are so stated by our Statute of 
Frauds ; aside from this, those contracts must be in writing which from the nature of 
the subject require it. A conveyance of land, a chattel mortgage, and many other 
instances which might be cited would not be effectual unless in writing, because of 
the necessities of the subject. Also there may be some special statutory provision 
which makes writing essential: as the Negotiable Instruments Law, already cited, 
which makes “in writing” one of the requirements of a negotiable instrument. 

Signature and delivery are essentials of written contracts. But the signature 
need not be subscribed at the foot of the document unless some statute requires it. 
And delivery is essential to completion of the contract. 

An unwritten contract, when proved, is equally valid and binding with a written 
one. At common law an oral acceptance of a bill of exchange was valid, but an oral 
acceptance was so susceptible of contradiction and denial that statutes soon came to 
be enacted requiring that acceptances must be in writing. Such statutes have been 
enacted in many states in this country and when the Negotiable Instruments Law 
was adopted such requirement was made one of its provisions, in this respect being 
a codification of a statutory rule as distinguished from the main portion of the law 
which is a codification of judicial rules governing negotiable instruments. 

When a written contract is made, its terms are all supposed to be expressed in the 
writing ; it is a rule of law that extrinsic evidence will not be admitted to change the 
terms of a written contract, although it mayexplain them. But an unwritten contract 
may be supported by written evidence. For example, I verbally rent a house for a year 
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at a stated monthly rental—such a contract is not required to be in writing. Before 
the year is up my landlord disputes that the lease is fora year. There isa law suit, 
and I offer his receipt for a month's rent in evidence, which states that it is forgrent 
under verbal lease for year. The receipt is not a contract, butit is a piece of evidence 
supporting my version of the oral contract. 

EXPRESS AND IMPLIED CONTRACTS. 

There is a further division of contracts which the law recognizes, namely, into 
express contracts and implied contracts. Express contracts are agreements the terms 
of which are stated or expressed by the parties either in writing or orally ; that is to 
say, they may be either written or unwritten. Implied contracts are agreements where 
the terms are not stated or expressed by the parties, but must be gathered wholly or 
in part from acts of the parties. Examples of express written contracts will readily 
occur to you. An express oral contract is where, for example, two parties orally 
agree upon and express the terms of the contract, as “I will paint your house for one 
hundred dollars.” “ All right, when it is done, I will pay you.” 

To illustrate implied contracts: A bank pays money to the holder of a check which, 
it turns out, has been raised from $8 to $80. Both holder and bank are innocent of 
the forgery and the payment has been made under a mutual mistake of fact. The 
holder is under implied contract to repay the money received by mistake; the law 
raises the implication. Again: A sells B a quantity of goods. There is an implied 
contract of the seller that he is the owner. If it turns out that he is not, he is liable 
to the purchaser under his implied contract of warranty of title. The respective 
rights and duties between banker and customer are largely matter of implied contract. 
The banker agrees to honor his customer’s checks, not by virtue of any express 
agreement made between them, but by reason of the contract, implied by the law 
from the customs or usages of business. So where the courts hold that a customer 
owes his banker a duty to examine returned vouchers and notify the banker of 
forgery, this is on the ground of implied contract. 

EXECUTED AND EXECUTORY CONTRACTS. 

Another division of contracts is into erecuted and executory. An executed contract 
is where the thing agreed has been done; an executory contract is where the thing 
agreed has not been done. The sale of a horse and payment made on the spot is an 
example of an executed contract. If the horse is delivered and payment made by a 
time note, the contract of sale is an executed contract, but the contract evidenced by 
the note is an executory contract ; it is to be executed by payment in the future. 

THE FOUR ESSENTIALS OF EVERY CONTRACT. 

There are four essentials of every legal contract, 

1. Parties—No contract can be conceived without parties ; 

2. Consideration—this is in legal contemplation the cause of the contract ; 

3. Assent of the parties—The meeting of the minds—without which in law there 
is no contract ; 

4. Subject matter of the contract— What the parties to it propose as its effect. 

, PARTIES. 

A party to a contract may agree individually and independently, or join with an- 
other or others in making the contract, or the contract may ‘be joint and several. A 
party toa contract may also act as the representative of others, and this brings into 
view all the various classes of agents and trustees. The parties to a contract may 
also have a collective character, as in the case of contracts by partnerships and by 
corporations. After contracts are made, they may also have new parties. We all 
know that a man who has a right under a contract may, as a rule, assign his right to 
some one else ; the assignee will be a new party. When the contract is a negotiable 
instrument payable to the order of the original holder who assigns it by indorsement 
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to another, the new party is termed the indorsee. Any right under a contract, ex- 
press or implied, which has not been reduced to possession, is termed in law a chose 
inaction. At early common law, the transfer of choses in action was forbidden. The 
reasons underlying the prohibition were the abhorrence of litigation and that no 
debtor should have a new creditor substituted without his consent. Exceptions were 
early made in the case of negotiable instruments because of the necessities of trade. 
But the growing desire of mankind to assign their rights under other contracts could 
not be stopped. Such assignments of choses in action were made and first given ef- 
fect by suits in particular courts—courts of equity—in which the assignee was al- 
lowed to bring suit in the name of the assignor. Later still, statutes have been quite 
generally enacted, as in New York, allowing the assignee of achose of action to bring 
anaction on it in his own name. But some rights under contracts are not assignable. 
For example, a public officer cannot assign his future salary ; this would be against 
public policy. And contracts performable by personal services or skill are, generally, 
not assignable. 

In the case of an assignment of a contract, other than a negotiable instrument be- 
fore maturity, notice of the assignment by the assignee to the original debtor or 
promisor is necessary to protect the assignee’s rights, for if the contract is paid or 
performed to the original promisee or creditor without notice to the performing party, 
the contract is ended by performance and the party performing the contract cannot 
be held liable to the assignee who has not protected himself by notice. 

In addition to new parties by assignment or by indorsement, there are also a 
variety of transactions where there is a change of parties by substitution of a new 
debtor, or of a new creditor, by agreement of all the parties, and a dropping out of 
the old debtor or the old creditor. This is termed in law a novation. For example, 
a banking partnership transfers its assets to a new firm, which assumes the liabilities 
of the old firm with the consent of the creditors of the latter. Among the liabilities 
are certificates of deposit—a contract by the old bank to pay a certain depositor who 
has consented to look to the new firm for his money. The members of the old firm 
are discharged and the members of the new firm substituted as debtor. Another 
example: A gives his note to B payable at a bank. This is a contract or promise by 
A to pay B. B takes the note to the bank and, instead of obtaining payment, has it 
certified. Here is a substitution. A is discharged. The bank becomes debtor to B. 

Contracts, therefore, may have new parties by Assignment ard Indorsement 
and by Novation. 

Still, on the subject of Parties, the parties to a contract may be disabled in whole 
or in part. Infants or minors are presumed in law to be incdpable of making con- 
tracts. The common law rule as to full legal capacity is when the age of 21 is 
reached. This is the general rule in the United States as to males; in some states, 
females 18. In New York, 21 both sexes. While full legal capacity ‘is not reached 
until majority, a natural and increasing capacity is recognized at different ages during 
minority for doing different things. For example, the age when responsible for 
crime, when testimony is competent, when can make a will, is either declared judicially 
or by statute. The banker is most interested as to the capacity of a minor to contract 
in connection with transactions with the bank. So far as savings banks are concerned, 
there is a statute in New York that deposits by the minor personally or in his name 
shall be paid the minor, and his receipt is a valid acquittance. There is no such 
statute with reference to commercial bank deposits. The subject is most extensive 
and the courts are not uniform in their views concerning the contracts and cases in 
which a minor may be held after reaching majority. The early view taken by the 
courts was that the contract of a minor was absolutely void, even when given for 
necessaries; but there has been an increasing tendency in the courts to hold minors 
more and more responsible for contracts made during infancy and to regard the con- 
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tracts of a minor as voidable merely which may be affirmed or disaffirmed when he 
comes of age. In some states the law has so progressed that if the minor does not 
positively disaffirm his contract when he reaches majority, it constitutes a ratification. 

The latest New York law upon the subject may be thus stated: An infant’s con- 
tract is voidable merely and the presumtion is that he will not set up the plea of infancy. 

In a case decided in 1901 (Gray v. Sands, 66 App. Div. 572) a college student was 
sued in New York for $45 money loaned; $9.01 goods sold; $54 for theatre tickets 
and $100 for lease of a suite of rooms. Hisdefense wasinfancy. The court held there 
was no liability except for necessaries, and as to the necessaries there was no liability 
unless the plaintiff proved affirmatively that what he delivered the infant were strictly 
necessaries. The court said: “The obligation of an infant upon his contract to pay 
for necessaries furnished to him is not higher than the obligation of the father; they 
must be strictly necessaries, and in substance are limited to such articles as are re- 
quisite for the body, such as food, clothing and lodging, or such as may be necessary 
for the proper cultivation of the mind, as suitable instruction. An infant cannot be 
made liable for borrowed money except it is shown that it was applied to his personal 
use for some necessity, and the lender is bound to see that it is in fact so applied be- 
fore liability is established.” As the plaintiff did not prove that any of the money 
loaned or the things furnished were a necessity, the court said he could not recover, 
and, in addition, it said, the charge for theatre tickets was clearly not a necessity. 

Section 41 of the Negotiable Instruments Law provides that ‘tan indorsement or 
assignment of the instrument by a corporation or by an infant passes the property 
therein notwithstanding that from want of capacity the corporation or infant may incur 
no liability thereon.”’ This statute was made to protect the transferee of negotiable 
paper through aninfant’s indorsement. The statute does not apply to a note signed 
by an infant. 

Section 42 of the Domestic Relations Law makes payment of wages to a minor 
valid, unless the parent or guardian notify the employer in writing within thirty days 
after the commencement of the service. After notice, payments to the minor are not 
valid. This protects the employer in making payment to his employees who are minors. 

Married women are sometimes parties to contracts. At common law a married 
woman was held incapable of making acontract as her legal identity was merged in 
that of her husband. This disability has been entirely removed in New York. Sec- 
tion 21 of the Domestic Relations Law provides that she may make contracts and be 
liable on them as if she were single. 

Insane persons are incompetent as parties, as they have no mind to contract. 
The law provides for an inquisition and judicial adjudication upon the question of in- 
sanity and for the appointment of a guardian or committee of the lunatic. All gifts 
and contracts made by a lunatic after actual finding of an inquisition are absolutely 
void. But before such judicial determination, while the lunatic is apparently sane, if 
a contract is made with a lunatic in ignorance of his unsoundness of mind, in good 
faith, although it may be afterwards judicially determined that he was insane at the 
time, the innocent party will be protected. The contract will be held good and it can- 
not be rescinded unless the other party to the contract is placed in statu quo. The 
contract of an intoxicated personis not absolutely void, but he might avoid it by show- 
ing that at the time he made it he was bereft of reason and that the other party knew 
of his condition. The distinction has been taken in some cases between express and 
implied contracts of intoxicated persons. Where goods, for example, have been de- 
livered to an intoxicated person, especially necessaries, as to which there is an implied 
contract to pay for them, he cannot defeat payment by showing that he was drunk 
when they were bought. 

(The subjects of Consideration, Assent, Subject-Matter, and the Performance of 
Contracts, were also briefly discussed at this meeting.) 
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HE President of the Commonwealth Trust 
Company, of St. Louis, Mr. Tom Randolph, 
has been elected a director of the Equitable 

Assurance Society, of New York, to succeed 
United States Senator Chauncey M. Depew. 
It is safe to say that no appointment could 





have been made that would be as satisfactory to 
the policy holders of the Equitable in the South- 
west as this one. 

Mr. Randolph is one of the best known finan- 
ciers in the Southwest. He went to St. Louis 
from Sherman, Texas, three years ago to become 
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the President of the Commonwealth Trust Com- 
pany, and since that time that institution has 
seen the most prosperous days of its career; and 
it is to-day one of the most substantial financial 
institutions in the Southwest. It has a capital 
of $2,000,000 and surplus of $2,500,000. 

Mr. Randolph has been President of the Mer- 
chants and Planters National Bank, of Sherman, 
Texas, for a number of years and still retains 
that position. His interests in that State are ex- 
tensive. He is director in the Cotton Belt Rail- 
road, and a number of corporations in the South- 
west. His advice and counsel on financial mat- 
ters is often sought and his judgment is always 
considered sound on a business matter. 

The election of Mr. Randolph as a director of 
the Equitable will, no doubt, receive the hearty 
approval of every policy holder throughout the 
entire Southwest. It came to him absolutely un- 
solicited, and the board of trustees, of which ex- 
President Cleveland is chairman, probably re- 
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ceived a larger list of recommendations of him 
from prominent men, such as judges of the United 
States Courts, and of the Supreme Court of the 
State of Texas, bankers, financiers, railroad 
presidents, and all classes of business men, than 
any other man ever made a director in that society. 

Since his appointment, Mr. Randolph has been 
in receipt of thousands of congratulatory letters 
and telegrams, many of them from policy holders 
in the Equitable, and not a few of the latter have 
signified their intention of increasing their in- 
surance on the strength of his directorship. 

Mr. Randolph’s plain democratic manner has 
always won for him a host of friends. He is ap- 
proachable by any one, and he never turns a deaf 
ear to a worthy cause. If the Equitable Assur- 
ance Society succeeds in filling the vacancies of 
its Board with such men as Tom Randolph, it 
will not only regain all of its former prestige but 
will soon add much strength to its already strong 
position. 


SPECIAL FEATURED TRAINS. 


The Lake Shore & Michigan Southern Railway 
have introduced some special features on the 
‘*20th Century Limited” and the ‘‘Lake Shore 
Limited” trains, heretofore unknown in railroad- 
ing and which demonstrate the progressiveness 
of that great system. They have installed a tele- 
phone service on each of these trains while they 
are standing in the La Salle Street Station, 
Chicago, which is available in the Observation 
Car, the rear car of the train, for about twenty 
minutes before the departure of each train, and 
which is at the disposal uf the patrons of these 
trains free of charge. This enables a business 
man to communicate with his place of business, 
or his home, the last minute before departure, 
without leaving the train. It is also available 


for any member of the firm or office force, or 
family, who are desirous of communicating with 
the passenger by celling for ‘‘Harrison 1661” and 
stating that they desire to be connected with the 
Observation Car on the ‘‘20th Century” or ‘‘Lake 
Shore Limited,” and giving the name of the party 
whom they desire to talk with. An attendant is 
then sent through each car calling the name of 
the person wanted at the telephone. 

Thus, if anything is forgotten and not missed 
until one is on the train, the passenger can with- 
out leaving the train, order it sent there. 

The ‘‘20th Century,” runs between New York 
and Chicago in 18 hours, and the ‘‘Lake Shore 
Limited” in 23 hours. 


BANK RUNS AND SILVER DOLLARS. 


The New York Herald of Sunday, Nov. 26 
publishes the following news item: 


“KEOKUK, Ia., Saturday.—The run which 
began yesterday on the State Central Savings 
Bank stopped this morning almost entirely after 
the arrival of four wagon loads of silver dollars 
from Chicago and St. Louis. The wagons 
backed up to the door of the bank. 

“ Half a million dollars was carried into the 


bank and piled up in sight of the people. The 
run was probably caused by a statement that 
the president's health was failing, the word 
“failing ” being misunderstood by depositors.” 


The method of stopping a run by the exhibi- 
tion and payment of silver dollars was success- 
fully followed by the State Bank in Grand Street, 
New York City, about a year ago. 
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DEPOSIT IN TRUST. 





A deposit by one person of his own money in the name of 
another, as trustee for a third, followed by a delivery of 
the pass book to such trustee, does not conclusively es- 
tablish an irrevocable trust; and where the evidence 
shows the depositor intended to create a tentative, and 
not an irrevocable, trust, the mere form of the deposit 
and transfer does not conclusively establish an irrevo- 
cable trust. 


Lattan, et al. v. Van Ness, et al., New York Supreme Court, 
Appellate Division, Second Department, August 31, 1905. 





Appeal from Trial Term, Kings County. 


Action by Emile R. Lattan and others against 
Adelene Van Ness, individually and as admin- 
istratrix of Fanny A. Lattan and Angelica Lat- 
tan, deceased, and others. From a judgment 
in favor of plaiutiffs, defendants appeal. Re- 
versed. 


MILLER, J. Onthe roth day of November,1884, 
Louis H. Lattan opened accounts in each of 
four savings banks in the names of his sisters, 
Fanny A. Lattan and Angelica Lattan, the de- 
fendants’ decedents, in trust for the plaintiffs, 
his children, and on the same day transferred 
to them in form as such trustees 16 shares of 
bank stock, and on the 5th day of January, 1885, 
in like manner transferred to them 20 shares of 
bank stock. This action is brought to recover 
the amount of said deposits and the proceeds of 
said bank stock, which then amounted to 
$6,800, and with interest added now amounts 
to approximately $18,000. On said November 
1oth the said Louis H. Lattan also opened a 
savings bank account of $1,000 in the name of 
said Angelica Lattan as trustee of said children, 
and transferred 38 shares of bank stock in form 
to said Angelica and Fanny as said trustees, 
and on the 26th day of March, 1885, he opened 
another savings bank account of $1,200 in his 
own name as trustee for said children. The 
moneysso deposited and the stock so transferred 
were substantially his share of his father’s estate, 
which, when delivered to him in May, 1884, 
amounted to $11,936 90, and then comprised his 
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entire estate. Subsequently, and in the year 
1885, he received $4,000 from a judgment re- 
covered against the city of New York, and 
about $4.500 as his share on the distribution of 
his mother's estate, and this money was substan- 
tially all turned over to said Fanny and Angelica; 
but it does not appear in what form said trans- 
fers were made. He was concededly a spend- 
thrift, and knew that he could not earn his own 
living or save his money if he kept control of it. 
His father died testate about 1860, making said 
daughters Fanny and Angelica executrices of 
his will, and providing that they should retain 
the share devised and bequeathed to Louis 
until such time as in their opinion his habits of 
industry and economy should warrant the be- 
lief that he would take care of it, meanwhile 
paying to him the interest in quarterly pay- 
ments. He testifies that, at the time of the 
transfers and deposits which are the subject of 
this suit, nothing was said between him and 
his sisters respecting the purpose of the transac- 
tion, but immediately thereafter said Fanny and 
Angelica commenced paying him moneys from 
the fund thus created, as he called upon them 
for it, and it is undisputed that when they died 
—Fanny in March, 1900, and Angelicain April, 
1901—the entire proceeds from the bank stock 
and savings bank accounts involved in this suit 
had been paid over to him in small payments 
extending over said period of 16 years, and that 
during such time the plaintiffs were in entire 
ignorance of the existence of such accounts. At 
the time or shortly after the opening of said ac- 
counts his wife left him because of his habits, 
and thereafter and up to the time of her death 
in 1894 he was subject to an annual charge of 
$630 for the rent of the house in which she lived. 
It clearly appears that from the time of the 
father’s death in 1860 said Fanny and Angelica 
were the business head of the family, whose 
prudence and economy were as marked as their 
brother's improvidence. Their favorite method 
of conserving the family estate appears to have 
been its deposit in savings banks, and, in order 
to avoid the limit placed upon savings bank de- 
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posits, many different accounts were opened in 
their own names, both individually and as trus- 
tees for different members of the family; they 
retaining the pass books and drawing the money 
as they desired. The effect of one of such depos- 
its has been determined by the Court of Ap- 
peals in the matter of Totten, 179 N. Y. 112, in 
which it was held that a deposit by said Fanny 
A. Lattan in her own name as trustee for the 
plaintiff Emile R. Lattan did not create an irre- 
vocable trust in his favor, and the rule was de- 
clared that: 


“A deposit by one person of his own money 
in his own name as trustee for another, standing 
alone, does not establish an irrevocable trust 
during the lifetime of the depositor. It isaten- 
tative trust merely, revocable at will, until the 
depositor dies or completes the gift in his life- 
time by some unequivocal act or declaration, 
such as delivery of the pass book or notice to 
the beneficiary.” 


The judgment of the court at Special Term in 
the case at bar was pronounced upon the theory 
that evidence of a deposit by one person of his 
own money in the name of another as trustee 
for a third, followed by a delivery of the pass 
book to such trustee, conclusively established an 
irrevocable trust; and unless such is the rule, 
this judgment cannot be sustained, because it 
must be manifest, from the acts of the parties, 
their methods of transacting business, and all 
the contemporary circumstances, that said 
Louis H. Lattan did not intend to create an irre- 
vocable trust, and that none of the parties under- 
stood that he had so intended. It is inconceiv- 
able that a man so circumstanced would tie up 
practically his entire estate by the creation of 
irrevocable trusts. He may have anticipated 
at the time the receipt of the moneys which he 
in fact subsequently received, but these were 
not sufficient to provide adequate support for 
himself and family. A careful reading of the 
record before us leaves no room for doubt that 
the same purpose actuated him in all the trans- 
fers to his said sisters, and that was to put his 
property beyond the peril of his spendthrifthab- 
its, that it might be conserved for the support 
of himself and family and in the event of his 
death belong to his children. In answer to a 
question as to his purpose in turning all of his 
property over to his sisters for management, he 
testified: 


“My father said that I never could save a cent 
of money, and I was of the same opinion, and 
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the consequence was that I told him that when 
he died to leave me the interest of my money 
only. I had to put it out of my hands on that 
account for the future, as I did not know but 
what I might leave my family destitute. That 
was the idea of my doing so. There was no 
other reason * * * I put it allout of my hands, 
and then, if I wanted money, I got it. * * * I 
thought they [referring to his sisters] were hon- 
est to give me what was due me.” 


It is true that he testified that he intended to 
create irrevocable trusts, and that he understood 
an irrevocable trust to be “‘so you cannot trans- 
fer it; but it must not be forgotten that he was 
testifying in behalf of his children’s effort, to ob- 
tain from his sisters’ estates the money, which 
for a period of 16 years had been treated as his 
own and paid to him for the support of himself, 
his wife and presumably these plaintiffs, and, 
when the statement last quoted is read in con- 
nection with the rest of his testimony, it is clear 
that he intended to create a tentative, and not 
an irrevocable, trust. And the question is thus 
presented whether the mere form of the deposits 
and transfers can conclusively establish an in- 
tention, which the evidence unmistakably demon- 
strates did not exist. Had a formal declaration 
of trust, clearly expressing its purpose, been 
executed, a different situation would be present- 
ed; but, while a deposit in the name of another 
as trustee may be less equivocal than a deposit 
in the name of the depositor, it certainly cannot 
be said to be so unequivocal as to foreclose ex- 
planation, especially in view of the well-known 
custom of making deposits in the names even 
of strangers and fictitious persons, and of the 
rule of the banks, which is in evidence in this 
case, permitting the holder of the book to draw 
the money. The said Louis undoubtedly in- 
tended his children to have whatever was unex- 
pended, and made the deposits in the names of 
his sisters, instead of his own, that they might 
stand between him and his prodigality. 

This case is distinguishable from the Totten 
Case, in that the deposit in the latter was made 
in the name of the depositor, who retained the 
bank book; but, if this was not sufficient to 
create even a presumption of an intention to 
establish an irrevocable trust, it would seem 
that the mere deposit in the name of a third 
person as trustee, though accompanied by a de- 
livery of the pass book to the trustee, was not 
conclusive. 

As the evidence seems to me to compel the 
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RECENT SAVINGS 


concluston that a tentative, and not an irrevo- 
cable, trust was intended, I advise that the 
judgment be reversed upon the law and the 
facts, and a new trial granted; costs to abide 
the final award of costs. 


WOODWARD, JENKS, and RICH, JJ., concur. 
HIRSCHBERG, P. J., dissents. 


DEPOSIT IN TRUST. 


Where a mother deposited her own money in a savings bank 
in trust for her daughter, and the daughter died with 
out being informed of the deposit, and subsequently the 
mother made other deposits in the same account, and 
when she died it appeared that the pass-book had pencil 
marks through the words in trust for the daughter, 
Held, the tentative trust came to an end when the 
daughter died, and the deposits made both before and 
after the daughter's death, belonged to the mother's es- 
tate when she died, and did not become the property of 
the daughter's children. Further held, an alleged s' ate- 
ment by the mother that her daughter's children had a 
snug little sum in bank, that it was in trust for their 
mother, but that they would eventually get it, was mere 
evidence that she expected to turn the money over to 
them, and was not sufficient to create a trust in their 
favor. 


In re Bulwinkle, et al., New York Supreme Court, Appellate 
Division, Second Department, August 31, 1905. 


Appeal from Surrogate’s Court, Kings County. 


In the matter of the judicial settlement of the 
account and proceedings of John M. Bulwinkle 
and another, executors of Mary Ann Dugard, 
deceased. From a decree settling the accounts 
in relation to a savings bank account, the 
Methodist Episcopal Hospital appeals. Re- 
versed. 


WOODWARD, J. Mary Ann Dugard, the de- 
cedent, deposited in the Willlamsburgh Sav- 
ings Bank, on or about January 29, 1890, certain 
moneys in the name of ‘‘Mary Ann Dugard, in 
Trust for Lillie M. Lahey.” Thereis noevidence 
that the said Lillie M. Lahey was ever informed 
of this deposit, or that she was ever given the 
bank book, or that any act on the part of the 
decedent in reference to this deposit ever came 
to the knowledge of the beneficiary named. 
With the deposit standing on the books of the 
bank as above stated, the said Lillie M. Lahey 
" died on the 30th day of March, 1892, leaving 
her mother, the said Mary Ann Dugard, her 
surviving. Subsequent to the death of the said 
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Lillie M. Lahey, Mrs. Dugard continued to 
make deposits in the account “in Trust for 
Lillie M. Lahey”; such deposits aggregating 
$525. It appears from the evidence that, when 
the bank book came into the possession of the 
executors cf Mary Ann Dugard, the words “in 
Trust for Lillie M. Lahey” were obliterated by 
pencil marks, and it was only when a demand 
was made upon the Williamsburgh Savings 
Bank for the amount of the deposit that it be- 
came known that the account upon the books 
of the bank was in the form of a trust. The 
Methodist Episcopal Hospital and the Brooklyn 
Methodist Episcopal Church Home, residuary 
legatees under the will of Mary Ann Dugard, 
appeal from the decree of the learned Surrogate, 
which holds as a matter of law that the moneys 
so deposited in said account prior to the death 
of said Lillie M. Lahey became her property and 
form part of herestate, and that the moneys so 
deposited after the death of said Lillie M. 
Lahey became the property of the children of 
said Lillie M. Lahey. 

We fail to find in the record before us any- 
thing to justify these conclusions. The recent 
careful review of the authorities made by the 
Court of Appeals in Matter of Totten, 179 N. 
Y. 112, establishes the rule in this state that a 
deposit by one person of his own money, in his 
own name as trustee for another, standing alone, 
does not establish an irrevocable trust during 


the lifetime of the depositor. It is a tentative 


‘ trust merely, revocable at will, until the deposi- 


tor dies or completes the gift in his lifetime, by 
some unequivocal act or declaration, such as 
delivery of the pass book or notice to the bene- 
ficiary. In case the depositor dies before the 
beneficiary, without revocation or some decisive 
act or declaration of disaffirmance, the presump- 
tion arises that an absolute trust was created 
asto the balance on hand at the death of the 
depositor. 

In the case now before us there was no pre- 
tense that the depositor had ever notified the 
beneficiary, or that there was any act or de- 
claration, aside from the mere form of the de- 
posit, which indicated an intention of making 
an absolute, irrevocable trust, and, the benefi- 
ciary having predeceased the depositor,it follows 
that the tentative wust came to an end with the 
death of Lillie M. Lahey, and the fact that the 
bank book which came into the hands of the 
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executors of Mary Ann, Dugard was altered, by 
obliterating the words “in Trust for Lillie M. 
Lahey,” is persuasive evidence that the deposi- 
tor so regarded the matter. “It may be justly 
said,” to quote the languageZof the Court of 
Appeals in Beaver v. Beaver, 117 N. Y., 421, 
430, “that a deposit in a savings bank by one 
person of his own money to {the credit of an- 
other is consistent with an intent on the part of 
the depositor to give the money to the other. 
But it does not, we think, of itself, without 
more, authorize an affirmative finding that the 
deposit was made with that intent, when the 
deposit was to a new account, unaccompanied 
by any declaration of intention, and the de- 
positor received at the time a pass book, the 
possession and presentation of which, by the 
rules of the bank, known to the depositor, is 
made the evidence of the right to draw the de- 
posit. Wecannot close our eyes to the well- 
known practice of persons depositing in savings 
banks money to the credit of real or fictitious 
persons, with no intention of divesting them- 
selves of ownership. It is attributable to various 
reasons—reasons connected with taxation, rules 
of the bank limiting the amount which any one 
individual may keep on deposit, the desire to 
obtain high rates of interest where there is a 
discrimination based on the amount of deposits, 
and the desire, on the part of many persons, to 
veil or conceal from others knowledge of their 
pecuniary condition. In most cases where a 
deposit of this character is made as a gift, there 
are contemporaneous facts or subsequent de- 
clarations by which the intention can be estab- 
lished, independently of the form of the deposit. 
We are inclined to think that to infer a gift 
from the form of the deposit alone would in 
the great majority of cases, and especially where 
the deposit was of any considerable amount, 
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impute an intention which never existed and 
defeat the real purpose of the depositor.” 

If weare right in concluding that the tentative 
trust came to an end with the death of Mrs. 
Lahey, there can be no foundation for the fur- 
ther conclusion of law that the subsequent de- 
posits inthe same account became the property 
of Mrs Lahey’s children. The deposits, both 
before and after the death of Mrs. Lahey, be- 
longed to Mary Ann Dugard until she had 
finally disposed of them. They were at all 
times in her control, and, the pass book having 
been altered while in her possession, the ac- 
count, as between the depositor and the chil- 
dren of Mrs. Lahey, was in the name of Mary 
Ann Duyard individually. There is not the 
slightest evidence to show that any- deposit 
was made with an intention to transfer to 
Mrs. Lahey’s children the original or subse- 
quent deposits, with the exception of an alleged 
statement by Mrs. Dugard to the effect that 
these children had a snug little sum in the bank, 
that it was in trust for their mother, but that 
they would eventually get it. This was not 
said to any one who had any control over the 
deposit. It was not a declaration of a present 
gift to the children, and the most that can be 
said for it is that it was some evidence that Mary 
Ann Dugard expected to turn the money over 
tothem. But with the deposit belonging to her 
she died, and it seems clear that the fund inthe 
Williamsburgh Savings Bank belonged to her 
estate, and not to the heirs of Lillie M. Lahey. 
No title to the original deposit ever vested in 
Mrs. Lahey, and it is difficult to see how any 
title could flow to her heirs. 

The decree of the Surrogate’s Court should 
be reversed, with costs. 

JENKS, RICH and MILLER, JjJ., concur, 
Hirschberg, P. J., dissents. 


TAXATION OF CORPORATIONS IN NEW JERSEY. 


The Supreme Court of New Jersey in an 
opinion which we publish in full in this number, 
holds that in determining the amount of the 
franchise tax or license fee upon stock of do- 
mestic corporations, stock owned by the issuing 
corporation shall not be included. 

The Corporation Trust Company has issued 
a leaflet containing this opinion, and has pub- 
lished in connection therewith, the following 
notice * 


“In view of the following opinion, one of the 
most important affecting the taxation of cor- 
porations ever rendered in New Jersey, it is 
suggested that the annual returns, upon which 
the yearly tax is based, be prepared with the 
greatest care in order that corporations may not 
be unlawfully taxed. 

‘*Members of the bar may obtain at any of 
our offices assistance in the preparation of 
reports, together with any other information 
and data concerning this important question, 
that we may have,” 
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THE DEATH OF WILLIAM H. THOMPSON. 
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WILLIAM H. THOMPSON. 





HE death of Wm. H. Thompson, president of 
the National Bank of Commerce of St. Louis, 
which occurred December 6, at his home in 

St. Louis, removes from the channelsof business, 
one of the foremost bankers, financiers and far- 
sighted business men of the entire country. 

Mr. Thompson was one who could be right- 


fully called a typical American, and his rise in 
life from the lower to the top rung of the ladder 
was due absolutely to his own perseverance, 
energy and indomitable will power. 

He began business in his native place in the 
State of Pennsylvania when a boy, asa clerk ina 
general store. Later he went to Philadelphia and 
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took up the plumbers’ trade; from there he went 
South. In 1851 he located in St. Louis, and be- 
gan work at his trade, and ere many years he 
was at the head of one of the largest houses in 
that line in St. Louis. His knowledge of the 
plumbing business caused him to take up the 
manufacturing of sheet lead, and in 1871 he or- 
ganized the Missouri Lead & Oil Company and 
was its president until 1884. 

In 1883, he became the president of the Bank 
of Commerce, then a State institution, which 
position he held until his death. 

He was a director in many impor ant financial 


THE DEVELOPMENT OF 


Hon. Joseph H. Choate, at the annual banquet 
of the New York Chamber of Commerce held on 
November 21st, in the course of his interesting 
remarks, spoke as follows upon the subject of 
the development of American Commerce: 


**Much as the Chamber of Commerce has 
done in the past, there is vastly more for it to do 
in the future. Let me refer to one subject only 
—the development ‘of. American commerce, 
which is itself a peculiar duty and mission. I 
wish that all the members of Congress who 
have to vote on the questidn could visit the ports 
of Europe and Asia and Africa and South 
America, and search for the American flag. 

“ They would find it now and then on a squad- 
ron, ona ship of war. under. the command of 
my friend Admiral Cozhlan, or some of his brave 
assistants. [Applause.] They would find it 
now and then on a yacht that Mr. Morgan 
[laughter] or some other of our ‘great yacht 
owners might be conducting to the uttermost 
corners of the world. But as for its having 
any share in the carrying on of foreign com- 
merce, why all that is yet a thing of the future. 
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and industrial corporations. He was one of the 
prime movers in the Louisiana Purchase Ex- 
position, was chosen its treasurer, and had the 
supervision of the millions expended in that en- 
terprise. To Mr. Thompson, more than any 
other one man, the St. Louis World’s Fair be- 
came the greatest exposition the world ever saw. 

He was one of the broadest philanthropists of 
his day, but always preferred to keep his numer- 
ous benefactions from becoming known. 

Those who knew him best will show the deep- 
est grief, and miss him most. 


AMERICAN COMMERCE. 


“Something has got to be done to restore 
our flag to the seas where it belongs [great 
applause]. and for one, I think the voice of 
this chamber will always be potent in de- 
manding that that something shall be done. 

‘*I do not know what it is to be. There I 
tread on dangerous ground. Some people 
would like to have every American entitled to 
the right that the Englishman employs of 
securing a ship wherever he honestly could and 
putting the American flag over it. [Great ap- 
plause.| Other people can see no better use of 
which a lot of our national treasury can be put 
than supporting by subventions and subsidies 
Americans ships, and that they shall answer for 
the service of the American people. |Great 
applause. | 

“For one I believe that these people will not 
be satisfied until, for the great transmission 
of their thousands of millions of exports and 
imports, they have to rely, not on the English 
flag, or the Dutch flag, or the Irish flag, or the 
Swedish flag, but on our own Stars and 
Stripes.”” [Great applause. ]} 





THE COLUMBIA TRUST COMPANY, OF NEW YORK. 


The Columbia Trust Company opened its doors 
for business Monday December 4, at the north- 
east corner of Nassau and Cedar Streets. 

This company was organized for the purpose of 
conducting a general trust company business. It 
will be operated under a charter, which was 
granted by a special act of the legislature in 1871 
to the New York and London Trust Company. 
This charter is very broad, and under it the 
Columbia will be able to. conduct a progressive 
business. But it is their emphatic purpose to 
closely observe the most conservative methods. 

The capital is $1,000,000 and surplus $1,000,000. 

The officers are: Robert S. Bradley, presi- 
dent ; Clark Williams, formerly vice-president of 


the United States Mortgage and Trnst Company, 
vice-president; Langley W. Wiggin, secretary, 
and Howard Bayne, treasurer. A. B. Hepburn, 
president of the Chase National, is the chairman 
of the executive committee. 

The directors are: S. G. Bayne, E. C. Benedict, 
Frederick H. Eaton, Charles 0. Gates, James M. 
Gifford, Robert S. Bradley, Henry Goldman, 
Frank 8S. Hastings, A. B. Hepburn, C. H. Huttig, 
A. R. Kuser, J. R. McGinley, J. V. McNeal, 
Wm. R. Moody, Wm. H. Nichols, Augustus G. 
Paine, Wm. R. Peters, Clarence W. Seamans, 
Hermann Sielcken, Arthur Turnbull, Clark 
Williams, and Arthur G. Yates. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Duty of Collecting Bank. 


Should present time draft for acceptance. 


ASHEVILLE, N. C., December 2, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—If the collecting bank receives 
for collection a time draft, and is not instructed 
to have same accepted, and the sending bank 
sustains a loss on account of its not being ac- 
cepted, can the collecting bank be held legally 
for negligence ? In other words, is it its duty 
to procure an acceptance without instructions ? 

Yours respectfully, CASHIER. 

Answer.—The courts hold it to be 
the duty of a bank which receives a 
time draft for collection, to present it 
at once for acceptance, and that the 
bank will be liable for any loss which 
occurs from failure to perform this 


duty. For example, the New York 
court of appeals in First Nat. Bank v. 
Fourth Nat. Bank, 77 N. Y. 324, uses 
this language: 

‘‘Where an agent receives a bill for 
collection, payable some days or months 
afterdate,in order to charge the drawer, 
he need not present it for acceptance 
until it falls due; and if he then pre- 
sents it and demands payment, and 
protests it, and gives the notice, the 
drawer is held; and yet, in such acase, 
he owes his principal the duty to pre- 
sent the bill for acceptance at once, and 
if he fails in such duty, and loss ensues 
to his principal, he becomes liable for 
such loss.” 


Aggregate Presentment. 


Concerning collecting bank’s duty to receive payment of such checks as are tendered, and not protest all because some 
are rejected. 


Boston, December 11, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—I have been very much interested 
in the article in your last issue regarding the pre- 
sentment and protest of several checks which 
may be good in part. I take it that you hold 


that a collecting bank has no right to give pre- 
ference in the matter of presentment of one check 
over another, but that the paying bank may select 
for itself, and pay as long as they have funds, and 
refuse the balance. Now, I wish to inquire if there 
would be any liability on the part of the collect- 
ing bank in allowing the drawee to pay some in 


preference to others, or would their duty be 
better discharged if they protested all instead of 
securing payment of some? NOTARY. 
Answer.—It seems to us that the 
collecting bank, presenting all the 
checks together and thus avoiding the 
giving of preference to the claim of one 
of its principals, over another, would 
better fulfil its duty by taking payment 
of such as was tendered, rather than 
refusing to receive payment of any, 
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because pay ment of all wasnot tendered. 
It is by no fault of the collector that 
all are not paid and if the debtor exer- 
cises his choice as to payment of some 
and rejection of others, uninfluenced by 
the collector, it would be doing an in- 
jury to those principals whose claims he 
might collect, not to receive such pay- 
ment. Of course the thought comes 
in, the payor might be on the brink of 
insolvency, and payment of some debts 
in full might lessen the assets applicable 
to the others; but the collector is not 
the debtor, nor the debtor’s assignee, 
and is in no position to determine this. 
Its duty is to exercise diligence, as col- 
lecting agent, for a number of princi- 
pals. It exercises equal and unprefer- 
ential diligence for all alike, by pre- 
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senting all the checks in the aggregate, 
and not oneaftertheother. This done, 
payment of checks held for A, B and 
C is tendered and payment of checks 
held for D, E and F is refused, not be- 
cause they are not good but because 
the bank is temporarily short of cash. 
If the collector refuses to receive pay- 
ment of any, unless payment of all is 
tendered, he is injuring A, B and C, 
and violating his duty to them, with- 
out benefiting D, E and F, especially if 
the bank is solvent, though temporarily 
embarrassed. On the other hand, by 
accepting the payments which are ten- 
dered, he is fulfilling his duty to A, B 
and C, without failing in his duty to 
D, E and FP, having performed his duty 
to the latter to the full extent possible. 


Bank Official as Notary—Stopping Payment of Check. 


Uncertainty of law in Massachusetts as to bank official acting as notary in its business—Bank must refuse payment of 
check, if notified so to do by customer. 


NATICK, MAss,, November 16, 1905, 
Editor Banking Law Journal: 

DEAR SIR:—1. Will you please advise us 
through your magazine in relation to the Mas- 
sachusetts law regarding officials of a bank 
acting as their Notary and executing their pro- 
tests. 

2. Also, if a check is drawn ona bank and 
endorsed by the payee, then, after the check is 
given, the maker decides he does not want it 
honored and gives a written order forbidding 
the bank to bonor same, is the bank in this case 
justified in stopping payment? 

CASHIER. 


Answer.—There is no statute in 
Massachusetts disqualifying the official 
of a bank from acting as notary in its 
business and making protests for the 
bank; nor do we find that the question 
of a notary’s competency where (1) an 
officer or (2) a stockholder of a bank, 
with respect to taking acknowledgments 


of instruments running to the bank or 
making protests of the bank’s paper, 
has ever been up for judicial determina- 
tion in that state. In the absence of 
statute or decision upon the question it 
is reasonable to conclude that where 
the notary is a mere officer, not a stock- 
holder, he is competent to take ac- 
knowledgments or make protests of 
the bank's paper. Where he is a stock- 
holder of the bank there is more ques- 
tion, and the conflicting views and de- 
cisions of the courts in other states as 
shown by our article in the October 
JourNnaL make it futile to hazard a 
statement of the Massachusetts law 
upon this point. 

In 18go an opinion, signed by all the 
justices of the Supreme Court of Mass- 
achusetts, was given to the Governor 
and Council to the effect that a woman, 
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married or unmarried, cannot lawfully 
be appointed a notary public, or if duly 
appointed and qualified, legally per- 
form any acts pertaining to the office. 
This opinion was published as a sup- 
plement to Volume 150 of the Massa- 
chusetts Reports, and while it contains 
no statement of the law upon the point 
of inquiry here, it contains a very in- 
teresting and valuable history of the 
origin and functions of the office of a 
notary public, both with reference to 
acts which from very early times no- 
taries have been accustomed to per- 
form and those acts which, by statute, 
they are authorized to perform. In 
this opinion it is stated that notaries 
public are not judicial officers. 


2. Under the Negotiable Instruments 
Law of Massachusetts a check is not an 
assignment to the payee until it is ac- 
cepted by the bank. Before that time, 
itis a mere order or authority from de- 
positor to bank to pay, and, as such, 
the depositor has the right to orderthe 
bank not to pay it. The bank, as pay- 
ing agent of the depositor, is not only 
justified, but isin duty bound to obey the 
instruction and refuse payment,in which 
event the payee will have no recourse 
upon the bank but must look to the 
drawer for redress, if the stopping pay- 
ment was unjustifiable. A bank which 
pays a check in defiance of a stop order 
does so at its own risk. 


Raised Lead Pencil Check. 


Drawee bank which pays such check has recourse upon bank receiving payment, and that bank has recourse, in turn, upon 
prior indorser whose indorsement is a warranty of genuineness. 


FARMERS BANK, ’ 
MOORESVILLE, IND. Nov. 24,1905. § 


Editor Banking Law Journal: 

DEAR SIR:—Will you please give in the 
JOURNAL your opinion as to who is liable for 
the loss on the following check and what re- 
course, if any, the First National Bank had on 
the endorsers of the check: 

October 21, 1905, A draws his check on the 
First National Bank of this place payable to B. 
B endorses it and receives the face of the check 
from C (who is a merchant) part in goods 
and balance in cash. October 23, C endorses 
check and deposits it in Farmers Bank of the 
same town to his credit, together with other 
checks and currency. The same date (October 
23) the Farmers Bank presents the check to the 
First National together with other checks, for 
payment, which payment was made without 
question. Said check was written with a com- 
mon lead pencil, and amount paid (twenty dol- 
lars) and charged to the account of A. On 
November 2oth the pass book of A was balanced 
and checks returned. A refused to accept the 
check, claiming that it had been raised from 


two to twenty dollars. He did not question 
the signature, but claimed it was genuine. The 
erasure was well done and hard to detect on a 
close look at the check. On November 22d 
the cashier of the First National presented 
the check to the Farmers Bank, with re- 
quest that we take up the check and refund 
the twenty dollars, and get it back from C. The 
cashier of the Farmers Bank refused to take it 
up, claiming that he was not liable as the check 
had been paid by the bank on which it was 
drawn. The First National Bank also made a 
demand on C to take up the check. C also re- 
fused to take it up. 

The check was raised by B. 

The cashier of the First National Bank claimed 
he had right of recourse on the party to whom 
he paid amount of check. If heis correct when 
are we to know when a check is finally paid and 
our bank released from liability ? 

By giving your opinion yon will greatly oblige. 

Yours truly, 
W. F. HADLEY, Cashier. 


Answer.—In common sense and jus- 
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tice, a man who will use no greater pre- 
caution than to write out his check for 
two dollars in lead pencil ought to stand 
the loss as against an innocent purchas- 
er, where the check has been raised. 
But in law, a lead pencil check is legal, 
and C, the merchant, must stand 
the loss to the extent of $18, the 
difference between the raised amount 
and the check ‘‘according to its original 
tenor.” 

The bank which paid the check is 
responsible for the genuineness of the 
drawer’s signature but not for the rais- 
ing of the amount. Where it pays a 


Indorsement of Bearer Check 


RICHMOND, VA., November 29, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—Referring to the JOURNAL for 
November 1905, page 847, in regard to bearer 
checks, I would be glad if you would take this 
matter up a little more fully. 

My attention has been recently called to a 
California decision relating to a check dated 
May 18, 1903. I am not able to give you the 
court or the date of the decision, but it was a 
case of a bearer check being cashed by a bank 
without endorsement. It seems that the check 
was drawn May 18, 1903, on the First National 
Bank, of San Francisco, $380, payable to the 
order of bearer. The check was stolen from 
the office by one of the clerks who absconded, 
and suit was brought against the bank to recover. 
The Court of Appeals held as follows: 


“‘ Every check should be endorsed to show to 
whom the money was paid, not intending for 
identification, but to prove a delivery note.” 


We have met with considerable objection on 
the part of our customers to endorsing checks 
payable to bearer or cash, but have felt that we 
had the right to enforce such reasonable re- 
quirements in the conduct of our business as 


seemed prudent. PRESIDENT. 


Answer.—According to the California 
decision, referred to, that bearer checks 
should be indorsed before payment, this 
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raised check, the bank which received 
payment is liable to refund the money; 
and that bank, in turn, has recourse 
upon its depositor C who, by his in- 
dorsement, warranted the genuineness 
of the check. C therefore will be the 
loser unless he can recover from B. 

It was only in the last JourNav that 
we discussed the desirability of a legal 
requirement that ink should be used in 
the execution of negotiable instruments. 
The present case is an apt illustration 
of the necessity or desirability of such 
a requirement. 


as a Condition of Payment. 


would seem to not only justify the bank 
in requiring indorsement but toimpose 
a duty on the bank to make such re- 
quirement. If the decision is to this 
effect, it is of considerable importance. 
We have not been able as yet to locate 
it in the reports of any of the decided 
cases to which we have access. Sucha 
case has not been decided by the Su- 
preme Court of California, nor by the 
U. S. Circuit Court of Appeals there. 
There isno Court of Appeals, sonamed, 
in California. Probably the decision 
has been made by the Superier Court 
of San Francisco, to which appeals are 
made from thelowercourts. We shall 
endeavor, by correspondence, to pro- 
cure a copy. 

Upon the general subject, it is cer- 
tainly a reasonable requirement for a 
bank to insist that the holder of a bearer 
check indorse it, by way of receipt of 
payment, but what little authority there 
is on the subject, is against the legal 
right of the bank to require such in- 
dorsement. Mr. Daniel in his work on 
Negotiable Instruments says: ‘‘Clearly 
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INQUIRIES AND CORRESPONDENCE, 


a bank cannot require the holder’s in- 
dorsement when the check is payable 
to bearer.” (Sec. 1648). It is very sel- 
dom that the question comes before the 
courts. Weknow of only one decided 
case directly on the subject and that 
was brought to test the very question. 
The case is McCurdy v. Society for 
Savings, decided in 1882 and reported 
in Vol. 8 Weekly Cincinnati Law Bulle- 
tin, page 69. It seems the custom had 
prevailed among the banks in Cleveland, 
Ohio, to require a holder presenting a 
check, originally payable to order and 
indorsed in blank, to indorse the check 
before receiving payment. To test 
the question of the bank’s right to make 
this requirement, which had caused con- 
siderable controversy, the Society for 
Savings drew its check on the National 
City Bank of Cleveland for $2,000, pay- 
able to one Slosser. It was indorsed in 
blank by Slosser and transferred to one 
McCurdy. McCurdy presented the 
check for payment and the bank refused 
unless he would indorse it. Suit was 
thereupon brought upon the check by 
McCurdy against the drawer. If the 
bank had a right by law or usage to 
require the signature of the holder of 
the check on its back as a condition of 
payment, there had been no dishonor 
which would make the drawer respon- 
sible. Judge Jones held that the check 
was the same as if made payable to 
bearer and that the refusal to pay unless 
the person who presented the check was 
the indorser, was not justified by the 
commercial law; it was an attempt to 
fix terms and conditions for its pay- 
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ment, not warranted by the law or by 
the drawer of the check and to which 
neither he nor the holder was obliged 
to submit. The court said the implied 
contract of a bank with its customersis 
to pay their checks according to the 
law merchant. 

As the law stands at present, no legal 
right of the bank to require indorse- 
ment of bearer checks exists, and we 
do not know that there is even a uniform 
custom of banks to require such indorse- 
ment, for many banks recognize that 
they are perfectly safe in paying a check 
drawn to cash or bearer without any in- 
dorsement by the holder. If, therefore, 
it has been held in California that a 
bank has a right to require indorsement 
as a condition of payment, it will be a 
new development in the law. The Civil 
Code of California (Sec. 3101) provides: 
‘*An instrument otherwise negotiable 
in form, payable to a person named, but 
with the words added ‘or to his order’ 
or ‘to bearer,’ or words equivalent 
thereto, is in the former case payable 
to the written order of such person, and 
in the latter case payable to the bearer.” 
Under this section the right of the payor 
bank to require the indorsement of the 
payee is recognized, and it may be, in 
practice, the banks require the indorse- 
ment of bearer checks as a condition of 
payment, and that such a practice has 
been legalized by the court as a part of 
the implied contract of a bank with re- 
spect to honoring its customer’s checks. 
We shall endeavor to procure a copy of 
the California decision referred to and 
give further consideration to the matter. 


Protection of Bearer Checks in Mail. 


MODESTO, ILLS., November 14, 1905. 
Editor Banking Law Journal: 


DEAR SIR:— Please answer the following: 


When a check is drawn payable to some one 
“or bearer” or is payable “‘or order” and endorsed 
by the payee in blank, can the holder of the 
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check make it to order again by indorsing it to 
another party and using the words “ pay to the 
order of” , or “pay to or order”? 
If not, how is a bank protected in sending such 
checks through the mail to other banks for col- 
lection? In case the check is lost or stolen, 
would it be good in the hands of any person who 
might present it after being indorsed as indi- 
cated above? CASHIER. 


Answer.--A check on its face pay- 
able to bearer, or payable to order and 
indorsed in blank, cannot be changed 
to the order ofa particular payee by a 
subsequent indorsement ‘‘Pay to the 
order of Jones” on the back of the 
check. It remains payable to bearer. 
At least, so the courts have held with 
reference to the right of subsequent 
transferees by delivery to enforce pay- 
ment without tracing title from the 
special indorsee. Whether, in case 
such a check, so specially indorsed, was 
lost or stolen and negotiated, the spe- 
cial indorsement might not put a pur- 
chaser on inquiry as to the title of 
the transferee because of the plain 
notice on the back of the check, is 
a question that remains to be decided 
although, as said, the rule of law is 
plain that the legal effect of a check, in- 
dorsed in blank then in full, is an in- 
strument payable to bearer, and any 
purchaser to which such a check was 
offered, or drawee bank asked to pay 
the same, by the bearer, would prob- 
ably be held protected in view of such 


THE SEABOARD 


On November 18th the Seaboard National 
Bank received a renewal of itscharter extending 
its corporate existence for twenty years. Few, 
if any, banks in this country have enjoyed a 
more prosperous career than the Seaboard. It 
began business, in 1883, as a State institution 
with a capital of $500,000. In 1885 it entered 
the National system. Simultaneously with the 
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legal effect, in presuming that the 
holder was bona fide. 

There has also been some question 
whether, where the indorsement upon 
a bearer check was not in full, but re- 
strictive, this might not have the effect 
of terminating its negotiability, and 
make it unsafe to thereafter purchase 
the check from, or pay it to, a bearer 
other than the restrictive indorsee. 

The whole subject is a troublesome 
one, and the legal rules governing and 
surrounding it, are not as clearly de- 
fined and stated as they should be. 

Concerning the safeguarding of such 
checks in the mail, we would say this: 
Where the check is payable to order 
and indorsed in blank, write a special in- 
dorsement over the blank indorsement 
to the order of the writer; then it will 
be a check, payment of which is ordered 
by the payee to the latter, and he can 
then indorse it in full to another in- 
dorsee and safely entrust it to the mail. 
But where the check is, on its face, 
payable to bearer, it should receive the 
same protection, by registered mail, as 
a bank note. The holder ofa bank note 
cannot, by special indorsement, restrict 
its future currency by delivery, and it 
is more than doubtful whether, by any 
form of indorsement in full or restric- 
tive, he can restrict the future nego- 
tiability by delivery of a check, by its 
terms, payable to bearer. 


NATIONAL BANK. 


renewal of its national charter, the officers and 
directors decided to increase the capital stock 
to $1,000,000. This was done by declaring a 
stock dividend of 100 per cent., payable out of 
the surplus earnings. 

The bank has earned in the past twenty 
years, since it became a national bank, upwards 
of two million two hundred thousand dollars, of 
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which about seven hundred thousand dollars 
have been paid to the stockholders in dividends, 
and over one million five hundred thousand dol- 
lars placed in the surplus fund. This gives the 
bank a capital of $1,000,000 and a surplus fund 
of $1,000,000, and places the stockholders’ lia- 
bility at $1,000,000, making a fund of $3,000,000 
available for the protection of the customers of 
the institution. 

The Seaboard has one of the most elaborate 
and best appointed bank offices in New York. 
If occupies the entire ground floor of the build- 
ing at No. 18 Broadway, which comprises a 
floor space of 10,400 square feet. 

As an illustration of the progressiveness of 
the management of the Seaboard in providing 
working quarters in proportion to their increase 
in business, we quote from the Bankers’ Maga 
zine of July 1886. 

NEW BANKING QUARTERS. 

“Foremost among the banks of New York 


City to provide every convenience for the dis- 
posal of its business is the Seaboard National 
Bank in its new quarters at No. 18 Broadway, 
a change made necessary by the large increase 
of its business among the merchants of lower 
Broadway. Their banking room is 130 x 30 
feet, amply lighted, fitted up in polished cherry, 
with gray marble counters finished with Ten- 
nessee marble trimmings, and floors of Minton 
tiling, with electric and gas lights at every con- 
venient point. Two complete vaults furnish 
security for valuables. ‘he directors’ room at 
the rear is 12 x 30 feet and handsomely fur- 
nished. There is also a convenient private 
office for the exclusive use of depositors and 
out-of-town correspondents.” 

In 1902, the entire ground floor was secured 
and refitted into its present magnificent offices. 

The deposits on the day of the last Comptrol- 
ler’s call, November gth, were about $26,000,000. 

The officers are: S. G. Bayne, President; 
S. G. Nelson, Vice-President; C. C. Thompson, 
Cashier; W. K. Cleverley, Asst. Cashier. and 
J. H. Davis, Asst. Cashier. 


COMMON ERRORS IN SPEECH. 


Who does not makeerrors in everyday speech? 
As a matter of fact it is very unusual to find any 
person whose use of the English language is 
absolutely correct. The following are examples 
of some very frequent errors or faulty expres- 
sions often heard: 


“Let you and I go’—should be “you and 
me.” 


“I am as good as her’’—should be “as she.” 


“You are younger than me’’—should be 
“than I.” 


“Come to dinner with John and I"’—should 
be “ John and me.” 


“ Between you and I”—should be “ you and 
me.” 


“* Where are you going ? Who? Me?”—should 
be “Who? I?” 

“Who do you see ?’’"—should be “ whom.” 

“Tf I was her’”—should be “ If I were she.” 

“ Was it him ?”—should be “ Was it he?” 

“Who was it by ?”—should be ‘* Whom.” 

These examples of “ Faulty Diction” are so 
common that many people look upon the im- 
proper form as being the correct one, and 
Thomas H. Russell, L.L.B., editor-in-chief of 


Webster's Imperiai Dictionary, has done the 
public a great service in having written the new 
book entitled ‘‘ Faulty Diction, or Errors in the 
Use of the English Language and How to Cor- 
rect Them,” which the publishers have, by 
printing it on thin Bible paper, succeeded in 
getting into what may be called Vest Pocket 
size. 

Illustrating the comprehensive treatment that 
has been given the subject by the author, there 
are 1017 headings treated in the book, under 
some of which—* plurals” for instance—over 
fifty errors that are not at all unusual are to be 
found illustrated and corrected. 

It is rarely one’s good fortune to become 
possessed of so valuable a book, and especially 
one so compact and of as much general interest 
It is handsomely bound in embossed Russia 
leather and will be sent postpaid on receipt o 
50c to any address by Geo. W. Ogilvie & Co 
Publishers, 169 E. Randolph St., Chicago Ill 
They also publish the same book in cloth bind 
ing and will send a copy of it in that style on 
receipt of 25c. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Dec. 10, 1904, and Dec. 9, 1905, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 





BANKS. 





Bank of N. Y., 


Merchants’ National 
Mechanics’ National 
Bank of America 
Phenix National 
National City 
Chemical National 


Merchants’ Exch. National.. 


Gallatin National 


Nat. Butchers & Drovers’.. 


Mechanics & Traders’ 
Greenwich 


American Exchange Nat... 
Nat. Bank of Commerce... . 


Mercantile National 


Chatham National 


Nat. Bank of N. America... 


Hanover National 
Irving National 


Citizens’ Central National. . 


National Shoe & Leather... 


Corn Exchange 


Importers & Traders’ Nat.. 


National Park 


East River National 
Fourth National 
Second National 
First National 


N. Y. National Exchange. . 


Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 


Garfield National 
Fifth National 

Bank of the Metropolis 
West Side Bank 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 
New Amsterdam National.. 


Astor National 


N.B.A..... 
Bank of the Manhattan Co.. 


Loans, 
1904. 


$ 17,957,000 
28,213,000 
14,021,200 
21,351,000 
22,925,100 

3,200,000 
172,704,700) 
27,632, 600! 
5.996 400) 
8,900, 400] 
2,018, 1200) 
5,150,000} 
2,967,700) 
29,514,300] 
152,488,700} 
23.781 000! 
3,368,200) 

é. 432,900) 
2,100,200} 
15,865,000) 
48,183,400) 
6,876,000) 
18,615, 500) 
2,74 3.500| 
6.744, 400 
8,080,700} 
28,195,000) 
7,382,300 
24,478,000 
68,723,000) 
1,067, 300) 
20,979,600) 
9,366,000 

100, 376.400) 
7,914,600) 
3,399,000 
4.569, 500 
3.938,900 

45,241,700 
9 886,900) 
510,200) 
2.779, 600| 
1 3,660, 500) 
7,570,400] 
2 ,600, 300) 
8,635. 300| 
3,922,000) 
15,277,000 
4,320,000! 
11,179,700} 
5+531.700] 
6,012, 400] 
4,741, oo & 


Loans, 
1905. 


Deposits, 
1904. | 


t Deposits, 
1905. 





$ 16,290,000)| 


23,033,000 
11,317,700 


18,826,000 | 
21,415,000) 


5»754,000)| 


161,064,500 


23,529,000) 
5,376,600) 


8'200,000 


2,250,000) 
5,676,000 | 
4,275,200) 


29,207,200 


131,953.300)| 
21,476, 300)| 


3,218,500 


5+719,200)| 
2,086,700)| 
14,308,700)| 


49.371,200)| 
6, 


964,000 


18,236,000)| 
3,265.300)| 


7,142,100 
6,800,000 


30,656,000) | 
9,287 ,000)| 


23,763,000 


64,812,000) 


1,220,300 
18,251,600 
10,187,000 
91,849.900 

8,622,400 

3,242,000 

4,545,900 

3,869,200 

2,383,200 


9,861, 100)| 


3,099,400 


3,006, 500)| 


11,777,500 
7,445,300 
2,591,000 


9,127,000 | 


4,048,000 
15,041,000 


4,175,000)| 
10,457,800) 
5,783,300) 
5,627,900)| 
4.835,000 || 


$ 16,800,000! $ 14,801,000 


33; 286,000 
7,248, 800] 
21 ,819,000) 
24,784,600 
2,684,000) 
166,243,700 
27,743,100) 
6,698, 500 
7,026, 300) 
2,661,000 
5,783,000) 
2,868,400) 
21,624,600} 
139,168,000) 
20, 509,000} 
4.155,100| 
6,425,300) 
2,775,800 
15,016,900) 
59,517,200) 
6,204,000} 
22.948,400) 
3,240,900} 
6,916,900) 
9,651,100} 
34,591,000) 
7,771,100) 
21,502,000} 
79,148,000) 
1,602,200 
24,162,500 
10,447,000} 
98,844,000] 
7,311,800} 
3,889,000 
5,521,400) 
4,021, 500) 
53,962, 400) 
11,037,500) 
3.804, 500) 
5,548,000} 
14,648, 100) 
8,039,100) 
2,794, 100} 
10,428,300) 
4,043,000) 
18,528,000 
4.836,000) 
9,846,000 
6,031,000) 
7,070,900) 
4,812 ,000} 


25,045,000] .... 


14,135,10c 
17,895,000 
23,060,800 
4,500,000 
149,579,500 
22,046,800 
5.731,600 
5,969,300) 
2,788,500 
6,570,000 
4,707,900 
21,015,900 
108,576,600) 
17,711,200 
3,848,800 
5,619,000) 
2,715, 800) 
12,453 200) 
57> 142,200) 


6,374,000) 
17,932,000] .... | 


3,791,500 


6,597,100) 
8,733,400] .... 


38,233,000 
8,978,700 


20,635,000) ... 
72,913,000) .... 


1,458,700 


20,217,000) 


10,849,000 
75,336,000) 


8,195,400) 


3,691,000) , 


5,797 800 
3,698, 400) 
46,969, goo) 
10,941,300) 
4,139,100 
5,543,400 
12,308,800) 
7,662,600 


|Per Cent. of 
| Inc. 


Dec. 


- 
ot. 
124. 


sane 
67.6}. 


4. 
13. 
64. 


Oro oe: 


-—uiWw 


oo: © 


in oO: 


10.8)... 
oe 
| 4. 
7. 
sees 
116. 


. 


12 


5 ° 


8.7 


2,541,200] .... 


10,37 5,300} 
4,291,000) 
17,030,000) 


4,493,000) 
8.41 3,200 
6,738,400) 
6,573,300) 


4,87 1,000} 


1 ate 


11.7 it: 


$ t ,082 ,089,400 


t United States Deposits included, $8,568,300 


$1,01 o16 320,800) $1.1 118 ,040,000] $992, 235,700 














